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TO  THE 
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WILLIAM  LORD  PLUNKET, 

CHIEF  JUSTICE  OF  THE  COMMON  PLEAS  IN  IRELAND. 


My  Lord, 

One  of  the  benefits  from  law 
publications  is,  that  by  reminding  courts  of 
their  previous  views,  our  judicial  authorities 
are  preserved  from  self-contradiction  or  con- 
trariety of  decision,  and  enabled  to  maintain 
the  uniformity  of  the  law. 

No  branch  of  our  law  stands  more  in  need 
of  uniformity  of  opinion  than  that  which  makes 
the  subject  of  this  Treatise.  The  occasional 
variances  at  dift'erent  periods,  between  our 
Equity  Courts  in  Ireland  and  the  Court  of 
dernier  resort  in  England,  on  the  subject  of 
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the  Equity  peculiar  to  Ireland,  affects  the  sta- 
bility of  property  and  law  ;  and  few  men  could 
confer  a  higher  obligation  on  this  country,  than 
he  who  could  promote,  by  legislative  aid  or 
otherwise,  a  uniformity  of  understanding  be- 
tween these  eminent  tribunals,  on  a  subject 
of  so  much  importance. 

Much  of  this  variance  springs  from  this 
cause,  that  the  law  peculiar  to  one  country 
is  referrible  to  a  court  of  appeal  in  another 
country,  where  that  law  is  imperfectly  known. 
Your  peculiar  and  favourable  position  for  this 
purpose,  as  an  Irish  lawyer  and  a  British  peer, 
to  whom  this  peculiar  equity  is  well  known, 
must  give  you  advantages  in  making  it  intel- 
ligible on  a  tribunal  to  which  it  is  not  generally 
familiar,  and  afford  you  facilities  at  least  to 
promote  a  uniformity  of  opinion  on  this  sub- 
ject for  the  future. 

Under  this  view,  I  take  the  liberty  of  sug- 
gesting that  the  only  publication  respecting 
this  tenure,  and  its  equity,  may  have  some  title 
to  your  attention. 


x41thou"h  1  have  sent  forth  some  books  to 
the  public,  1  am  entirely  inexperienced  in  the 
language  of  dedication  ;  and  shall  therefore 
merely  beg  permission  to  inscribe  this  Treatise 
to  your  Lordship,  in  humble  testimony  of  m^^ 
profound  respect  for  one  who  has  so  much 
contributed,  not  only  to  uphold,  but  to  ex- 
tend the  reputation  of  the  Irish  Bar. 

JOHN  FINLAY. 
June,  1829. 


PREFACE. 


A  LEASE  for  lives  renewable  for  ever  is  a  tenure  in  a 
great  measure  peculiar  to  Ireland.  The  nature  of  this 
tenure  is  better  expressed  by  the  phrase  so  usual  in  this 
country,  namely,  "  a  lease  for  lives,  with  a  clause  of 
perpetual  t^enewai."  It  is  not  a  fee,  because  a  fee  is  the 
entire  estate ;  whereas  in  this  case  the  estate  is  divided^ 
and  the  fee  remains  in  the  landlord,  with  the  accompa- 
nying right  to  rent  and  fines :  neither  is  it  a  fee-farm, 
because  in  that  case  the  fee  is  in  the  tenant ;  but  it 
resembles  a  fee  in  duration,  because  it  is  a  continuing 
freehold  ;  and  it  depends  on  the  tenant  himself,  by  the 
performance  of  his  covenants,  to  make  it  a  freehold  for 
ever,  or  what  is  termed  "  a  perpetuity."  When  the 
rent  is  low,  and  the  fine  nominal,  this  tenure  will  re- 
semble a  fee,  not  only  in  duration,  but  value  also. 

This  tenure  is  unknown,  or  but  little  known  in 
England,  because,  as  is  subsequently  explained  in  this 
Treatise,  the  causes  which  heretofore  operated  in  Ire- 
land to  induce  considerable  land-owners  to  admit  the 
tenant  into  so  large  a  participation  of  the  substantial 
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value  of  the  inheritance,  whilst  the  landlord  retained 
the  inheritance  itself,  did  not  so  operate  in  England, 
where,  on  the  contrary,  the  law  specially  protected  the 
inheritor,  and  discouraged  the  idea  that  he  should 
yield  up  to  his  tenant  the  substantial  part  of  the  inhe- 
ritance. It  therefore  seemed  like  an  anomaly  to  the 
mere  English  lawyer,  that  the  owner  of  the  fee  should 
grant  to  his  tenant  what  should  be  deemed  in  sub- 
stance, a  perpetuity  ;  yet  such  is  the  tenure  of  leases 
for  lives  renewable  for  ever ;  which,  however  unusual 
or  unknown  in  England,  was  computed  to  extend 
over  a  seventh  of  Ireland  in  the  time  of  Lord  Chan- 
cellor Lifford,  and  has  doubtless  since  that  time  much 
increased  through  the  imitation  of  a  tenure  so  pre- 
valent. 

Ecclesiastical  leases,  although  properly  in  this  coun- 
try but  terms  for  years,  have  also  by  a  process  of  an- 
nual renewal,  where  the  fine  took  the  character  of  an 
additional  yearly  rent,  been  regarded  as  leases  in  per- 
petuity ;  and  like  the  former  class  of  leases,  treated 
as  such  in  family  settlements  and  by  incumbrancers ; 
the  one  having  been  considered  as  "  freeholds  in  per- 
petuity ;"  and  the  other  as  "  terms  for  years  in  per- 
petuity." 

This  tenure  in  perpetuity,  so  unusual  in  England, 
(because  the  grantors  of  their  fee-farms  have  parted 
with  the  fee,  and  the  tenants  in  their  copyholds  are 
no  more  in  law  than  tenants  at  will,  according  to  the 
custom  of  the  manor,)  is  protected  by  an  equity  in 
Ireland,  which  is  in  all  respects  peculiar  to  this  country. 
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Three  essential  distinctions  of  this  equity  are,  among 
other  matters,  so  many  proofs  of  its  peculiarity,  First, 
an  ancient  and  universal  custom  of  Ireland,  long 
sanctioned  by  the  highest  equity  tribunals  of  Irish  law, 
both  in  Ireland  and  England  j  constituting  an  impor- 
tant part  of  the  common  law  of  Ireland  ;  as  well  as 
an  important  distinction  between  the  common  law  of 
the  two  countries.  Secondly,  a  statute  declaratory  of 
this  custom,  with  an  enactory  part  additional  thereto. 
And  thirdly,  the  institution  of  septennial  fines ;  esta- 
blished to  arrange  a  compensation  for  the  landlord,  by 
an  eminent  English  lawyer,  who  filled  the  office  of 
Chief  Baron  in  Ireland.  These  three  circumstances, 
namely,  the  custom,  the  statute,  and  the  septennial 
fines,  are  each  unknown  to  the  equity  or  law  of  Eng- 
land J  and  all  exclusively  characteristic  of  the  equity 
and  law  of  Ireland,  in  respect  to  these  leases  for  lives 
with  clauses  of  perpetual  renewal. 

Whether  the  perpetuity  of  the  renewal  of  such 
lease  shall  be  preserved,  or  shall  be  cut  off,  is  the  point 
on  which  all  the  litigation,  of  this  much  litigated  sub- 
ject, has  turned. 

The  consideration  of  those  three  prominent  badges 
of  this  insular  equity,  should  preclude  an  English  bar- 
rister in  arguing  on  this  subject,  before  the  House  of 
Lords,  from  stating,  as  has  been  too  often  done,  that 
he  did  not  understand  an  equity  of  this  description. 
The  consequence  of  such  statements  or  insinuations 
has  been,  to  let  in  the  principles  of  the  English  equity 
on  this  subject,  so  unfavourable  to  the  principle  of  re- 
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garding  these  interests  as  perpetuities.  It  may  be 
possible  that  a  barrister  in  the  circumstances  last  re- 
ferred to,  may  not  understand  this  now  provincial 
equity,  a  case  in  which  may  only  cross  his  experience 
occasionally  and  at  distant  intervals  ;  and  tiie  law  of 
which  is  so  much  dispersed,  a  great  part  of  it  through 
Irish  reporters,  and  so  unmarked,  as  not  to  be  distin- 
guished by  a  heading  or  notice  in  any  one  of  the  nu- 
merous Indexes  published  in  England  on  either  law  or 
equity.  It  is  probable  that  a  barrister  so  circumstanced, 
may  not  understand  this  Irish  equity,  but  it  is  no  rea- 
son that  a  thing  is  not  to  be  understood,  because  an 
individual  may  not  understand  it.  It  is  one  of  the  ob- 
jects of  this  Treatise,  that  the  law  on  this  subject 
should  be  made  accessible  with  facility.  An  Irish 
agent  in  an  equity  suit  on  this  subject,  will  now  have 
an  opportunity,  in  the  event  of  an  appeal  to  the  Lords, 
to  present  to  his  English  lawyer  the  entire  body  of  pe- 
culiar law  on  this  subject,  in  the  compass  of  a  single 
moderate  sized  volume  ;  whereas,  heretofore,  he  could 
only  refer  to  it  as  scattered  through  the  eight  volumes 
of  Browne's  P.  C. ;  the  three  of  Ridgeway  ;  Vernon 
and  Scriven  ;  Schoales  and  Lefroy  ;  Ball  and  Beatty  ; 
the  five  volumes  of  Dow,  &c.  &c.  All  the  cases  on 
this  subject,  so  dispersed,  are  here  collected  and  ar- 
ranged in  their  order,  together  with  such  additions 
and  observations,  as  inquiry  or  research  could  supply, 
for  the  purpose  of  extracting  or  illustrating  the  prin- 
ciple. To  men  of  the  law  profession,  this  must  be  at 
least  an  accommodation  j  to  the  student  of  Irish  law. 
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it  must  be  a  guide  on  a  subject  so  important  to  the  fu- 
ture exercise  of  his  profession ;  and  on  which  there 
was  neither  treatise  nor  index  ;  and  even  as  a  mere 
collection  of  the  cases,  this  work  must  contribute  to 
spare  time  to  such  eminent  practitioners  as  have  no  time 
to  spare. 

To  the  landlord  and  tenant  in  Ireland,  this  Treatise 
must  also  have  its  advantages.     If  it  be  true,   as  has 
been  stated   on  authority,  that  this   tenure  covers  a 
seventh  of  Ireland,  and  by  the  process  of  subletting, 
covers  much  of  that  portion,  three,  four,  or  five  deep  ; 
and  that  each  of  these  estates   in  Ireland,  as  alle<yed 
by  Lord  Redesdale,  are  visited  with  an  equity  suit  on 
an  average  every  forty  years  ;  an  attention  to  the  rights 
of  landlords  and  duties  of  tenants,  as  explained  through 
this  work,  may  materially  contribute  to  prevent  such 
litigation ;  the  following  observations  will  exemplify 
the  sort  of  information  here   referred   to,  as  applied 
respectively  to  landlord  and  tenant :  and  first  as  to  the 
landlord. 

The  landlord  should  always  hold  in  mind,  that  tlie 
fines  are  the  preservatives  of  his  tenure;  the  land- 
marks which  shew  that  the  fee  is  in  him,  and  not  in 
the  tenant:  and  that  if  these  be  neglected  for  a  con- 
siderable time,  the  law  from  such  protracted  neglect, 
in  the  non-payment  of  the  fines,  would  raise  a  pre- 
sumption against  the  landlord  notwithstanding  the  pay- 
ment of  rent,  that  the  fee  was  in  the  tenant  and  not 
in  the  landlord,  and  thus  change  the  tenure  into  a  fee- 
farm.    Such  would  be  the  consequences  of  a  protracted 
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neglect  in  the  payment  of  the  fines,  and  therefore  it  is 
his  duty  to  enforce  renewals  if  he  wishes  to  preserve 
the  estate  of  his  family. 

He  therefore  ought  to  call  in  the  fines  regularly  on 
the  drop  of  the  lives,  and  begin  with  the  drop  of  the 
first  life ;  he  has  the  less  excuse  in  neglecting  this 
duty,  because  he  may  perform  it  through  his  agent  in 
respect  to  all  his  tenantry.  He  should  request  payment 
of  the  fine  once  or  oftener  before  he  makes  the  de- 
mand directed  by  the  statute :  that  demand  need  not 
be  expressed  in  any  formal  language  ;  but  it  would  be 
proper,  although  not  essential,  to  state  that  in  the  event 
of  non-compliance  with  the  demand,  the  landlord  would 
refuse  a  renewal  to  the  tenant. 

The  statutable,  as  well  as  the  previous  demands, 
should  all  be  made  in  a  manner  and  by  persons  capable 
of  giving  proof  thereof;  and  this  observation  applies 
with  equal  force  to  the  previous  demands,  as  to  the 
statutable  one  ;.  because,  should  a  bill  be  filed  by  the 
tenant  to  compel  a  renewal,  the  previous  demands 
would  by  taken  into  account  by  a  court  of  equity,  in 
ascertaining  how  far  the  tenant  had  complied  with  the 
statutable  demand  within  reasonable  time  thereafter ; 
and  the  greater  the  number  of  such  previous  demands, 
and  the  longer  the  distance  between  them,  the  less 
"would  be  the  time  which  a  court  of  equity  would 
grant  to  the  tenant  in  complying  with  the  statutable 
demand,  and  the  more  easy  would  it  be  to  the  land- 
lord to  cut  off  the  perpetuity,  if  the  unpunctuality  of 
the  tenant  had  transgressed  the  reasonable  period  for 
payment  thus  limited  by  these  previous  demands. 
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When  the  landlord  has  thus  made  his  demand,  if 
there  be  another  life  or  two  lives  still  surviving,  he 
cannot  of  course  eject  the  tenant  whilst  any  of  these 
exist ;  and  as  the  one  or  both  may  last  for  a  consider- 
able time  after  the  demand  had  been  made,  it  might 
be  necessary  in  such  case,  if  he  persevere  in  his  inten- 
tion to  cut  off  the  perpetuity  to  file  a  bill,  in  order 
to  perpetuate  the  evidence  of  the  demand  ;  and  such 
a  proceeding  would  of  course  be  essential  if  either  of 
the  lives  in  the  lease,  promised  to  outlive  the  witness 
on  whose  testimony  the  proof  of  the  demand  depended. 
In  this  respect  the  Tenantry  Act  ought  to  be  amended, 
by  giving  to  the  landlord  some  cheap  and  convenient 
mode  of  keeping  the  evidence  of  the  demand  alive, 
either  by  filing  the  affidavit  of  the  witness  to  the  de- 
mand, or  by  a  summary  application  to  the  court,  or 
some  such  mode. 

If  the  landlord  decline  to  make  such  demand  he 
extends  to  the  tenant  the  indefinite  equity  which 
existed  before  the  statute  ;  and  so  long  as  that  indul- 
gence continues,  at  least  whilst  any  of  the  lives  last,  the 
tenant  is  not  considered  in  fault ;  for  his  laches  only 
begin  to  run  when  his  unpunctuality  has  transgressed 
the  bounds  of  reasonable  time  for  payment  after  the 
statutable  demand  had  been  made.  The  landlord 
should  avoid  this  state  of  things  by  making  a  demand, 
or  by  having  it  made,  when  possible,  on  the  drop  of 
every  life  j  but  this  may  not  always  be  possible  ;  long 
minorities,  or  the  indulgence  of  his  predecessors,  may 
introduce  him  into  the  estate  under  the  circumstances 
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of  more  lives  than  one  having  been  dropped  ;  in  such 
case  he  should  make  the  demand  not  only  of  the  re- 
newal but  of  the  septennial  fines,  with  interest  on  both, 
provided  the  non-payment  had  been  sufficiently  pro- 
tracted as  that  a  claim  for  septennial  fines  had  arisen  ; 
but  the  landlord  or  his  agent  in  such  cases  should 
avoid  to  state  the  amount  of  the  sum  demanded  ;  be- 
cause should  his  calculation  be  incorrect,  it  might  be 
an  excuse  to  the  tenant  for  protracting  his  laches  ;  and 
for  the  same  reason  the  landlord  or  his  ao;ent  should 
avoid  to  mix  up  the  demand  with  any  treaties  in  re- 
spect to  other  subjects,  or  any  considerations  de  hors 
the  demand.  The  burden  of  the  correct  calculation 
of  the  fines,  and  the  tender  and  payment  thereof,  lies 
upon  the  tenant.  The  landlord  may  demand  his  rent 
as  well  as  his  fines  ;  and  if  the  tenant  be  driven  to  the 
necessity  of  filing  a  bill  to  compel  a  renewal,  the  Court 
of  Equity  will  not  grant  him  a  renewal  unless  on  the 
payment  of  the  rent  as  well  as  the  fines  ;  but  if  the  te- 
nant tenders  him  the  fines  alone,  it  might  be  advisable 
for  the  landlord  to  accept  them,  and  resort  to  his  other 
remedies  for  the  rent,  rather  than  file  a  bill  for  a  non- 
compliance with  the  statutable  demand,  where  he  had 
refused  the  fines  because  the  rent  did  not  accompany 
them,  the  state  of  the  law  on  this  point  being  left 
unsettled  by  Lord  Manners  in  the  case  of  Jessop  v. 
King,  and  still  undetermined. 

As  to  the  service  of  the  notice  demanding  payment 
of  the  fines,  it  ought  to  be  personal  if  possible  where 
the  tenant  is  known.  Lord  Redesdale,  in  his  judgment 
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in  Jacksoji  v.  Saunders^  vide  post,  177,  is  reported  to 
have  said,  that  if  the  landlord  knows  the  tenant,  it 
vvoukl  be  very  difficult  to  say,  that  he  must  not  make 
the  demand  personally.  It  is  clear,  however,  that  that 
difficulty  has  been  encountered  and  overcome,  for  the 
decision  in  the  late  case  of  Fitzsimon  v.  Burton  is  ex- 
press upon  the  point,  that  a  service  may  be  sufficient 
although  it  be  not  personal. 

When  the  tenant  is  unknown,  or  there  be  a  diffi- 
culty in  discovering  who  the  tenant  is,  a  particular 
form  of  substituted  notice  is  given  by  the  statute  ;  and 
it  is  considered  by  Lord  Redesdale  an  omission  in  the 
act  of  parliament  that  some  similar  facility  has  not  been 
affiarded,  where  the  tenant  is  at  a  distance  or  out  of 
Ireland,  or  even  where  the  landlord  may  be  at  a  dis- 
tance or  out  of  Ireland,  to  effect  service  upon  the  te- 
nant without  the  necessity  of  a  special  messenger,  the 
expense  of  which  may  exceed  the  amount  of  the  fine 
to  be  demanded.  So  long  however  as  the  law  remains 
as  it  is,  its  rules  must  be  collected  from  the  latest  deci- 
sions, and  those  of  the  court  of  dernier  resort  must  be 
taken  as  paramount  to  all  others  ;  and  the  rule  in  this 
particular  is  now  established  to  be,  that  personal  de- 
mand is  not  essential,  although  it  is  always  desirable, 
because  a  court  of  Equity  will  never  act  upon  it  unless 
the  court  have  good  grounds  to  be  persuaded  that  the 
tenant  received  the  notice,  although  there  may  not  be 
direct  evidence  to  that  effect. 

Attention  to  these  particulars  by  the  landlord  or  his 
agent  will  always  enable  him  to  protect  the  fee,  and 
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save  the  estate  to  his  family  or  assigns.  Most  of 
these  precautions  may  be  exercised  by  the  agent ;  and 
the  fee  can  never  be  lost  or  endangered,  provided  that 
the  agents  do  their  duty,  during  minorities  or  the  ab- 
sence of  proprietors,  by  enforcing  the  fine  regularly  on 
the  drops  of  the  lives. 

The  next  considerations  are  applicable  to  the  te- 
nant. Having  shown  how  a  particular  line  of  conduct 
in  the  landlord  or  his  agent  may  contribute  to  keep  the 
fee  in  himself,  his  heirs  or  assigns,  it  next  remains  to  sug- 
gest such  conduct  applicable  to  the  tenant,  as  may  con- 
tribute to  preserve  the  perpetuity  to  himself,  his  heirs 
or  assigns.  And  first  as  to  fraud.  He  should  always 
keep  in  mind  that  any  fraud  applicable  to  him  as  against 
his  landlord,  will,  if  there  be  any  laches,  disentitle  the 
tenant  to  a  renewal,  and  cut  off  the  interest  of  innocent 
sub-tenants,  as  well  as  destroy  the  foundation  and  secu- 
rity of  family  settlements,  and  honajide  incumbrancers. 
In  fact  the  preservation  of  the  perpetuity  can  only  be 
secured  by  fair  dealing  on  the  part  of  the  tenant  to- 
wards his  landlord ;  because  a  court  of  equity  gives  a 
great  latitude  to  its  acceptation  of  the  \nox(^  fraud :  for 
instance,  the  concealment  by  a  tenant  from  his  landlord 
of  the  death  of  a  cestui  que  vie,  is  deemed  fraud  in  the 
tenant,  and  a  sufficient  cause  for  cutting  off  the  perpe- 
tuity. It  would  therefore  be  better  both  for  landlord 
and  tenant  that  the  cestui  que  vies  nominated  in  the 
renewal  lease,  should  always  be  persons  whose  station 
was  accompanied  with  such  a  necessary  notoriety  as 
that  the  drop  of  the  life  caimot  be  matter  of  conceal- 
ment. 
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If  the  tenant  be  also  the  agent  to  the  landlord, 
and  in  the  course  of  his  duty  of  giving  notice  to  the 
other  tenants  to  pay  in  their  renewal  fines,  declines  to 
gives  notice  to  himself,  as  Lord  Redesdale  expresses 
it,  such  conduct  is  now  deemed  fraud  in  such  tenant, 
sufficient  to  cut  off  the  perpetuity. 

But  even  where  no  fraud  in  any  sense  can  be  im- 
puted, this  perpetuity  is  often  liable  to  be  lost  by  mere 
unpunctuality  in  the  payment  of  those  fines  by  the 
person  whose  duty  it  is  to  pay  them.  The  demand 
may  be  made  on  the  drop  of  a  single  life,  and  after 
that,  according  to  the  current  of  modern  decisions,  the 
tenant  has  not  a  moment  to  lose  in  making  the  pay- 
ment, if  he  wishes  to  keep  the  perpetuity  out  of  dan- 
ger. That  payment  must  be  made  within  reasonable 
time  after  that  demand.  What  that  reasonable  time 
is,  lies  in  the  breast  of  the  chancellor  or  the  equity 
court,  by  which  the  cause  may  be  tried,  to  be  mea- 
sured by  such  courts  according  to  their  view  on  the 
circumstances  of  the  case.  Lord  Clare  thought  that 
six  months  might  be  a  fair  average  of  such  time.  But 
later  decisions  have  established  that  though  it  may  be 
more  it  may  also  be  less  ;  and  it  has  been  lately  said, 
on  high  authority,  that  three  months  might  be  suffi- 
cient ;  that  is,  that  a  delay  of  three  months  in  the  pay- 
ment of  the  fine  or  fines  after  the  demand,  might  cut 
ofip  the  perpetuity.  If  the  tenant  has  received  the  no- 
tice of  the  demand,  let  him  avoid  to  wait  for  personal 
service,  because  if  the  court  be  satisfied  that  it  came  to 
his  hands,  it  will  now  hold  that  service  sufficient  to  cut 


XVIU  PREFACE. 

off  the  perpetuity  if  he  has  not  complied  with  it.     Let 
him  not  wait  for  a  demand  from  his  landlord  if  he  has 
got  one  from  his  agent  ;  let  him  not  special  plead  on 
the  wordiog  of  the  demand,  for  no  particular  form  of 
words  is  now  deemed  necessary  ;  let  him  not  deem  it 
insufficient  because  it  does  not  demand  a  sum  specific, 
or  any  sum  -,  let  him  always  remember  that  the  burden 
of  the  calculation  lies  not  on  the  landlord  but  on  the 
tenant :  that  the  latter  must  calculate  the  renewal  fines 
with  interest  thereon,  and  the  septennial  fines  with  in- 
terest thereon,   and  tender  all  within  time,   else  the 
perpetuity  will  be  lost ;  let  him  beware  how  the  three 
lives  are  suffered  to  run  out,  because  in  the  opinion  of 
some  authorities  that  fact  would  disentitle  him  to  a  re- 
newal ;  but  whether  or  not  it  would  be  in  the  opinion 
of  all  authorities  a  most  important  ingredient  in  the 
case  against  the  tenant.    Let  him  tender  his  rent  along 
with  his  fines;  because  although  the  question  be  unde- 
termined whether  that  be  essential  or  not,  yet  non- 
payment of  his  rent  would  be  an  important  circum- 
stance against  him  when  he  was  applying  for  a  favour 
to  a  court  of  equity,  and  asking  it  to  repair  the  conse- 
quences of  his  own  breaches  in  his  contract  with  his 
landlord ;  let  him  remember  that  equality  is  equity  ; 
that  when  he  asks  equity  he  must  do  equity  ;  that  he 
should  keep  his  covenant  to  pay  his  rent  when  his  ap- 
plication is  to  repair  his  own  laches.     Let  sub-tenants 
and  incumbrancers  be  also  watchful  that  the  fines  be 
paid  by  that  person  w.hose  duty  it  is  to  pay  them  ;  and 
let  all  tenants  and  sub-tenants  hold  anxiously  in  view, 
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that  according  to  the  strictness  of  modern  decisions, 
the  life  of  this  perpetuity  will  be  most  safely  preserved 
by  vigilantly  watching  the  lamp  of  life  in  respect  to 
each  of  his  cestui  que  vies,  and  supplying  its  suitable 
aliment  to  the  former,  regularly  as  each  of  the  latter 
may  expire. 

Let  the  tenant  remember  that  in  the  event  of  the 
three  lives  having  dropped,  the  ejectment  brought  by 
the  landlord  is  sufficient  demand  under  the  act  of  par- 
liament ;  and  that  he  should  beware  of  taking  defence 
to  the  ejectment,  as  it  is  setting  up  an  adverse  posses- 
sion, and  a  denial  of  his  landlord's  title,  which  courts 
of  equity  have  lately  considered  an  important  fact 
against  the  tenant;  and  justly  so,  because  he  uses  his 
own  defaults,  and  perverts  his  landlord's  indulgence 
into  a  means  of  depriving  that  landlord  of  his  estate. 

Finally,  this  perpetuity  is  made  conditional  on 
punctuality  in  the  tenant ;  and  therefore  he  cannot  be 
too  careful  of  a  tenure  so  valuable,  yet  so  critically  cir- 
cumstanced ;  nor  can  his  sub-tenants  or  incumbrancers 
be  too  circumspect  respecting  his  punctuality  on  this 
important  particular.  This  punctuality  will  be  the 
best  security  for  the  rights  of  all  the  parties.  It  will 
preserve  the  fee  to  the  landlord,  and  the  perpetuity  to 
the  tenant ;  whilst  the  fine  will  be  paid  by  the  particu- 
lar tenant  against  whom  it  first  became  due ;  and  re- 
ceived by  the  particular  landlord  to  whom  it  first  be- 
came payable. 
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A  TREATISE 

ON  THE 

LAW  OF  RENEWALS, 

IN  RESPECT  TO  LEASES 

FOR  LIVES  RENEWABLE  FOR  EVER, 
IN  IRELAND. 


A  LEASE  for  lives  renewable  forever,  is,  in  many  respects,  a  lease  for  lives 
a  perpetual  lease  ,•  and  it  is  in  every  respect  a  perpetual  renewable  for 
lease,  when  the  tenant  performs  his  part  of  the  agreement.  ^^^^'  ^^-  ^c. 
It  is  not  a  fee ;  because  the  fee  remains  in  the  landlord ;  ^*^''  ^'**^** 
but  it  resembles  a  fee  in  duration,   because  it  is  a  continu- 
ing freehold,  and  it  depends  on  the  tenant  himself  to  make 
it  Pi  freehold  for  ever ;  or,  ^hat  is  commonly  called  "a  per- 
petuity."    If  the  rent  be  low  and  the  fine  nominal,  a  lease 
of  this  kind  will  not  only  resemble  a  fee  in  duration,  but 
in  value  also. 

It  is  necessary  to  distinguish  carefully  this  very  pecu- 
liar tenure  from  those  other  legal  tenures  to  which  it  ap- 
proaches most  nearly,  and  with  which  therefore,  it  is  most 
liable  to  be  confounded.  To  distinguish  this  perpetuity 
from  a  grant  in  fee,  or  a  grant  in  fee-farm,  it  is  necessary 
to  look  strictly  at  what  is  a  fee,  and  what  a  fee-farm. 

An  estate  in  Jee  simple  is  the  entire  and  absolute  pro-  An  estate  in  fee- 
perty  of  the  land  ;  from  which  it  follows,   that  no  person  simple  is  the  en- 
can  have  a  greater  estate  or  interest;  and  whenever  a  per-  tire  property, 
son  grants  away  an  estate  in  fee-simple,  he  cannot  make 
any  further  disposition  of  it,  because  he  has  already  granted 
the  whole  and  entire  property,  and  consequently  nothing 
remains  in  him. — Cruise,  Dig.  IS. 

li 
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Fee-farm,  feudi  firma^  is  a  compound  o^  fee  ^mlferme. 
Fee-farm.  prcBdhwi,  and  signifieth  in  a  legal  sense,  land  held  of  ano- 

ther in  fee,  that  is,  in  perpetuity  to  himself  and  to  his  heir, 
for  so  much  yearly  rent  as  it  is  reasonably  worth,  more  or 
less,  so  it  be  the  fourth  part  of  the  worth. — Britt.  c.  66.  n.  4. 
A  fee-farm  reiit  is  a  perpetual  rent,   reserved  on  a  con- 
Fee-faim  rent,    veyance  of  the  fee-simple.     And  Lord  Coke  says,  that,  if 
a  rent  be  to  the  whole  value  of  the  land,  or  to  the  fourth 
part  of  the  value,  it  is  called  a  fee-farm.     Mr.  Hargrave 
has   observed  on  this  passage,  that   the  true  meaning  of 
a  fee-farm  is  a  perpetual  farm  or  rent,  the  name  being 
founded   on  the  perpetuity  of  the  rent  or  service,  not  on 
the  quantum.    And,  that  the  sometimes  confining  the  term 
of  fee-farm  to  rents  of  a  certain   value  probably  arose, 
partly  from  the  statute  of  Gloucester,  which  gives  the  cessa- 
»  vit  only  where  the  rent  amounts  to  one-fourth  of  the  value 

of  the  land  ;  and  partly  from  its  being  not  usual,  on  grants 
in   fee-farm,  not  to  reserve  less  than  a  third  or  fourth  of 
such  value. — 3  Cruise,  Dig.  310. 
_,, .  J       ,.  The  above  descriptions  of  fe6,    and  fee-farm,  are  suffi- 

tinguished  from  cicnt  for  the  purpose  of  distinguishing  them  from  the  lease 
fee  and  fee-farm,  for  lives  renewable  for  ever:  the  fee  and  fee-farm  are  both 
perpetuities  absolute;  and  the  fee  itself  is  conveyed  thereby  : 
but  the  lease  for  lives  renewable  for  ever,  is  not  a  perpe- 
tuity absolute,  but  contingent;  contingent  upon  the  cir- 
cumstance of  the  tenant  fulfilling  his  part  of  the  agreement ; 
and  it  is  a  perpetuity  not  in  fee,  because  the  fee  remains  in 
the  lessor. 

"  The  meaning  of  the  parties  to  those  contracts  is  to 
The  object  of  sccure  a  continuance  of  the  tenure  and  rent,  and  payment 
the  parties  to  of  the  fines,  and  to  prevent  a  conversion  of  the  tenure,  by 
these  leases.  enjoyment  without  renewal,  into  a  fee- farm  :  for,  notwith- 
standing the  payment  of  rent,  if  there  was  to  be  no  renewal 
from  time  to  time,  the  presumption  of  a  fee-farm  would 
arise  ;  and  where  the  covenant  for  renewal  is  upon  a  pep- 
per corn  fine,  which  is  often  the  case,  the  preservation  of 
the  tenure,  and  of  the  i-emedies  for  the  rent,  must  be  the 
only  object.  In  the  original  contract  for  such  leases,  the 
object  on  the  part  of  the  landlord  is  the  enjoyment  of  a 
clear  rent,  and,  in  many  cases,  an  occasional  fine,  seldom 
more  than  half  a  year's  rent,  sometimes  ^lery  small,  with 
the  consequences  of  the  fee  remaining  in  him  :  and,  on  the 
part  of  the  tenant,  the  contract  is  for  the  perpetual  enjoy- 
ment of  the  land,  and  an  encouragement  to  make  such 
expensive  improvements,  as  could  not  be  expected  to  be 
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made,  but  with  a  view  to  such  continued  enjoyment." — 
Judgment  of  Lord  Bedcsdale  on  tlie  case  of  Lennon  v.  Mxp- 
per.—2  Scho.  and  Lef.  682. 

The  cases  in  Ireland  on  this  subject  rest  upon  a  pecu-  in  Ireland  a 
h'ar  local  equity.     It   has  been  computed  that  one-seventh  seventh  of  the 
of  the  whole  landed  property  in  Ireland  is  held  on  leases  l^^"/''^  ^^^i-^* 
renewable  for  ever;  they  have  been  uniformly  the  subject  trir^land. 
of  family  settlements,  mortgages,  and  other  securities  for 
money,  and  the  owner  of  such  an  estate  has  always  been 
liberally  dealt  with,  as  if  he  were  the  owner  of  the  fee.    It 
lias  accordingly  been  considered  as  part  of  the  policy  ot 
this  kingdom,  to  protect  and  preserve  the  rights  of  tenants 
to  renew,  although  thev  should  have  neglected  to  renew  at 
the  proper  time,  and  to  permit  them  to  renew  under  cir- 
cumstances of  mere  neglect  on  condition  that  indemnity 
shall  be  made  to  the  landlord. 

The   legal  history  of  this  tenure,  peculiar   to   Ireland,   History  of  this 
and  affecting  so  much  of  its  landed  property,   has  been  tenure, 
given  by  Loid  Chancellor  LifFord  in  his  judgment  on  the 
case  of  Lysci2:ht  v.  Boiilc. 

"  It  may  be  proper  therefore  not  to  speak  merely  on  ^3'  i-'0»'»  i^"- 
the  case  now  before  us,  but  also  to  explain  the  history  of 
this  tenure  in  this  kingdom,  and  the  determinations  con- 
cerning it  in  our  courts.  How  long  it  has  prevailed  I  do 
not  pretend  to  say  :  it  might  have  been  first  introduced  in 
the  north  ;  but  in  the  south  I  believe  it  has  prevailed  since 
the  time  of  the  great  Earl  of  Ormond  ;  who,  in  order  to 
people  his  vast  estates  in  that  part  of  the  kingdom,  and  to 
invite  a  respectable  and  improving  tenantry,  introduced 
this  tenure:  it  had  the  effect  he  desired  ;  and  in  the  nature 
of  the  thing,  these  leases  have  a  tendency  to  create  a  res- 
pectable and  improving  tenantry.  It  obtained,  till  it  had 
acquired  these  tenants  great  respect,  and  very  valuable 
properties,  inasmuch  as  they  were  considered  to  have  a 
perpetual  interest.  In  this  I  am  warranted,  not  only  by 
the  express  words  of  the  statute,  but  by  what  it  recites  to 
have  been  decided  by  courts  of  equity,  and  countenanced 
by  the  declaration  of  judges.  These  leases  then  were  con-  These  leases 
sidered  as  perpetual  interests,  and  upon  that  principle  they  pe"pet^ali„. 
gained  ground,  and  became  a  fund  for  settlements  of  every  terests. 
kind,  for  mortgages,  and  other  securities  for  money.  If 
a  man  had  one  of  these  leases,  there  would  have  been  no 
more  doubt  of  lending  him  the  money,  than  if  he  had 
the  fee.  For  some  time,  however,  great  difficulties  did 
arise  in  courts  of  equity  concerning  these  leases.    Tenants, 
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Jike  other  men,  are  subject  to  that  misfortune  attenuing  on 
human  nature,  of  neglecting  their  own  affairs.  I  believe 
experience  and  observation  will  justify  the  remark,  that 
mankind  in  general  are  extremely  negligent  about  what 
concerns  themselves;  partly  by  business  of  another  kind, 
partly  by  pleasure,  they  are  diverted  from  looking  into 
their  own  private  affairs,  and  paying  them  that  attention 
which  they  require.  Hence  it  happened,  that  tenants  ne- 
glected to  make  renewals  upon  the  fall  of  the  lives,  and 
were  guilty  of  great  laches :  and  landlords  thereupon 
brought  ejectments,  and  the  tenants  resorted  to  courts  of 
Equity  for  relief;  and  courts  of  Equity,  where  the  breach 
^^P***""'^'^"?®  was  made  up  by  an  adequate  compensation,  thought  that 
Gilbert.  '  ^^^Y  were  entitled  to  relief;  but  still  considerable  difficulties 

arose  in  estimating  what  should  be  a  compensation,  until 
that  great  man,  Lord  Chief  Baron  Gilbert,  who  presided 
in  the  court  of  Exchequer  in  this  kingdom,  struck  out 
the  compensation  of  septennial  fines;  considering  a  life  as 
equal  to  seven  years,  upon  the  idea  of  the  act  which  says, 
that  if  a  man  is  not  heard  of  for  seven  years,  he  is  to  be 
presumed  dead.  That  compensation  is  a  fine  for  seven 
years  with  interest,  accordingly  in  the  case  of  Anderson  v. 
Sweetj  1717,  he  decreed  a  renewal  to  the  tenant,  upon  pay- 
ment of  septennial  fines  and  interest ;  and  this  decree  was 
affirmed  by  the  lords  in  1722,  vide  2  Bro'W7i,  p.  c.  430." 

*' Courts  of  Equity  were  very  glad  to  lay  hold  of  that 
rule,  and  in  every  case  that  came  before  them  afterwards, 
they  held  that  the  tenant  was  entitled  to  a  renewal  upon 
those  terms,  except  in  cases  of  fraud  or  dereliction.  There 
is  a  long  string  of  cases  that  came  into  public  discussion  in 
the  courts,  some  with,  and  some  without  negative  clauses  ; 
for  in  some  of  these  leases  was  inserted  an  express  proviso, 
that  if  the  tenant  neglected  to  renew  within  a  certain  time, 
he  should  not  have  a  right  to  call  upon  the  landlord  for  a 
renewal.  But  yet  notwithstanding  that  clause,  courts  of 
Equity  adopted  the  same  rule,  in  that  very  extraordinary 
case,  as  coming  under  the  idea  of  compensation,  and  in 
that  case,  which  has  made  so  much  noise,  of  Murray  v. 
Bateman,  wh\c\\  came  before  me  in  1776,  I  had  a  great 
number  of  those  cases  laid  before  me,  besides  those  that 
had  been  cited  at  the  bar.  I  directed  a  search  to  be  made, 
and  I  found  that  they  abounded  in  the  courts.  I  also 
inquired  of  the  judges,  of  the  ablest  men,  and  oldest  prac- 
titioners in  the  hall,  and  they  all  agreed  that  the  uniform 
practice  w«s  to  decree  renewals  in  all  cases  except  where 
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there  was  fraud  or  dereliction  on  the  part  of  the  tenant.  The  praciice  to 
Some  of  those  persons  are  now  dead,  Lord  Annalv,  Mr.  decree  renewal 
Justice  Robinson,  Mr.  Malone,  Chief  Justice  Patterson,  J^^^7?,\i|^7j'^, "' 
and  others,  who  were  perfectly  acquainted  with  the  deter-  ti,e\enaiiV. 
minations  that  had  been  made,  and  they  said  moreover  that 
the  cases  which  had  passed  sub  silcntio  were  innumerable. 
\n  consequence  of  this  general  remonstrance,  I  formed  my 
opinion,  notwithstanding  any  ideas  upon  the  subject  that 
I  might  have  brought  with  me  from  England,  where  this 
kind  of  tenure  is  not  known  :  accordingly  I  decreed  a  re- 
newal. I  did  consider  that  there  was  a  local  equitjj,  and 
as  I  have  often  heard  it  called,  the  old  equity  of  the  king- 
dom. W"e  all  know  the  fate  of  that  decree  ;  upon  an  ap- 
peal to  the  House  of  Lords  in  England,  it  was  reversed. 
I  am  satisfied  that  the  principles  of  it  were  not  understood 
there.  They  were  unacquainted  with  that  local  equity^  and 
that  it  was  the  intent  originally  of  the  parties  to  convey  a 
a  perpetuity:  all  this  I  say  was  unknown  to  them  ;  they 
had  no  such  tenures  :  no  such  determinations  in  that  kinfj- 
dom.  Some  very  respectable  and  eminent  men,  who  con- 
curred in  that  reversal,  with  whom  I  have  since  held  con- 
versation, have  told  me  that  they  had  altered  and  changed 
their  opinion.  They  said  that  according  to  English  prin- 
ciples, the  reversal  was  right,  but  that  taking  into  consider- 
ation the  usas^ein  Ireland,  and  all  the  circumstances  of  the  rp,       ,, 

^  ,,,,  •  r     I  1  .  Ilie   olil  equity 

case,  It  was  wrong.  1  he  voice  or  the  people  expressing  of  Ireland  re-' 
a  dissatisfaction  with  that  determination  of  the  Lords,  and  vivedbj statute, 
a  general  alarm  in  consequence,  brought  the  point  before 
the  legislature,  and  the  old  equity  was  revived  by  the  act  of 
19  and  20  of  the  king,  ch.  30.  After  that  reversal,  and 
before  the  act,  there  were  one  or  two  cases  which  came 
before  me,  in  which  I  refused  to  give  relief;  they  w-ere  cases 
of  strong  neglect ;  all  the  lives  were  gone.  I  considered 
the  determination  of  the  great  court  of  dernier  resort  (as 
the  House  of  Lords  of  Great  Britain  then  was,)  and  I  hope 
I  always  shall  consider  the  determination  of  the  court  of 
dernier  resort  as  declaratory  of  the  law  of  the  land ;  and 
that  I  was  not  at  liberty  to  set  up  my  own  opinion  against 
it,  and  make  a  decree  which  was  sure  to  be  reversed  ;  and 
indeed,  it  would  have  been  cruel  to  the  party.  By  the  act 
the  old  equity  was  revived :  indeed  even  though  it  had 
never  been  made,  after  the  supreme  jurisdiction  had  been 
restored  to  this  house,  I  would  have  no  hesitation  in  de- 
termining as  I  had  done  before  in  Murray  v.  Balcman.'" — 
Ver7i.  S)-  Scriv.  14;'>5. 
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The  Editor  has  selected  the  last-mentioned  extract 
from  the  judgment  of  Lord  Lifford,  as  affording  a  clear 
and  simple  view  respecting  the  nature  and  origin  of  this 
peculiar  tenure,  affecting  so  much  of  the  landed  property 
in  Ireland,  as  well  as  those  other  rights  resulting  from  set- 
tlements and  incumbrances  on  that  property :  and  the  Editor 
apprehends  that  there  are  no  other  passages  to  be  found 
tlirough  the  cases  or  judgments  on  this  subject,  giving  so 
satisfactory  a  description  of  this  tenure. 

"  The  time  of  the  introduction  of  the  tenure  by  leases 
iiiuwhiction'^f  ^'^"^^^^^^  f°^'  cvcr,  iuto  Ireland,  has  not  been  accurately 
this  tenure,  sug-  ascertained,  as  far  as  I  have  been  able  to  collect.  The 
gested  by  Lord  late  Lord  Chancellor  Lifford  said  they  prevailed  in  the 
Mountmorres.  southern  part  of  the  kingdom  from  the  time  of  the  great 
Earl  of  Ormond  ;  who  in  order  to  people  his  vast  estates 
in  that  part  of  the  kingdom,  and  to  invite  a  respectable 
and  improving  tenantry,  introduced  this  tenure,  vide  Vei~n. 
andScriv.  14<3.  Lord  Mountmorres  says  this  tenure  was  first 
introduced  in  Ireland  soon  after  the  revolution,  by  the  late 
Duke  of  Ormond,  who  was  much  in  debt,  that  he  might 
raise  large  sums  by  fines,  and  thus  borrow  money  at  the 
expence  of  posterity,  vide  Hist.  Ire.  Par.  1  570/.  370  m 
notes.  But  it  has  certainly  been  known  in  Ireland  at  an 
earlier  period  than  the  revolution,  for  in  the  case  o^  Boyle 
V.  Lysaght^  the  original  lease  was  made  in  1660.  In  the 
case  of  Lord  Ross  v.  iVorsop,  the  lease  was  dated  in  1682, 
and  in  Burnell  v.  Lord  Inchiquin^  which  was  heard  in  the 
court  of  Chancery  in  Ireland,  Hil.  1794,  the  lease  was 
dated  in  1668.  Indeed  the  bill  in  this  last  case  sufjtrestcd 
not  only  a  period,  but  a  cause,  of  the  introduction  of  tins 
tenure,  for  it  stated  that  property  was  very  unsettled  in 
By  Ridgeway.  Ireland,  from  1643  to  1668,  from  the  tumults  and  confu- 
sions which  took  place;  during  which  period,  it  was  the 
custom  of  the  Roman  Catholic  gentry  to  apply  to  some 
nobleman,  or  man  of  consequence,  to  pass  patents  for  the 
estates  of  such  Roman  Catholic  gentry,  for  the  purpose 
of  securing  them  for  the  proprietors  thereof;  that  upon 
such  occasions,  either  declarations  of  trust  were  executed, 
or  leases  for  lives  or  years,  with  covenants  for  perpetual 
renewals  at  a  very  small  rent.  M.  S.  cases.  It  appears 
probable,  however,  that  the  tenure  came  into  more  ge- 
neral use  about  the  time  stated  by  Lord  Mountmorres, 
and  for  the  reasons  he  has  mentioned  ;  for  the  Duke  of 
Ormond,  in  8  and  9  William  III.,  obtained  an  English 
act  of  parliament  to  enable  him  to  raise  fines  by  making 
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leases  for  lives  renewable  for  ever  of  his  settled  estates 
in  Ireland,  for  payment  of  his  debts.  But  at  whatever 
period,  or  from  whatever  motive  it  might  have  been  in- 
troduced, it  is  not  surprising  that  the  people  of  this 
country  were  alarmed  at  some  judicial  determinations 
taking  place  in  England,  tending  to  shake  a  title  under 
which  it  is  said  a  seventh  part  of  the  landed  property  of 
this  kingdom  is  held. — 1  liidg.  Par.  Ca.  178. 

The  law  respecting  this  tenure  in  Ireland  is  much  dis- 
persed through  a  variety  of  reporters.  It  is  the  object  of 
the  present  treatise  to  bring  these  cases  into  one  view ;  and 
to  arrange  them  with  such  observations  as  research  or 
inquiry  may  supjjly. 

The  cases  on  this  subject  admit  of   a  distinct  and  sim-  Cases  on  this 
pie  division,  into  the  two  following  classes  :  first — the  cases  tenure  twofold, 
which   preceded    the  tenantry    act;    and  secondly— those  f'ose before  and 
which  followed  it.  _  J^tct!"  ''"'"'■ 

The  tenantry  act  in  Ireland,  so  called  from  its  para- 
mount importance,  is  the  19  and  20  Geo.  III.  c.  3.  j  and 
this  division  of  these  cases  in  respect  to  this  statute,  was 
adopted  by  Lord  Redesdale  in  his  learned  and  very  ex- 
planatory judgment,  given  in  the  case  of  Z/^/znow  v.  iVa/)/?^?-, 
The  cases  before  the  statute,  which  are  few,  will  afford  a 
view  of  the  common  law  on  this  subject,  and  that  an  ano- 
malous description  of  common  law,  namely,  a  common 
law  peculiar  to  Ireland  ;  and  perhaps  the  only  class  of 
common  law  unknown  to  England:  the  Editor  calls  it 
common  law,  as  being  the  custom  of  this  kingdom,  and 
recognised  as  such  by  its  highest  law  tribunals  ;  and  he  calls 
it  an  anomalous  description  of  common  law ;  because  that 
custom  so  pervading  Ireland,  was  unknown  to  the  law  of 
Great  Britain. 

The  second  class  of  cases,  namely  those  which  follow 
the  statute,  will  give  a  combined  view  of  the  statute  and 
common  law  together. 

The  reported  cases  before  the  statute  as  noticed  by 
Lord  Redesdale,  are  as  follows: — S'^^eet  v.  Anderson,  2  Bro. 
P.  C.  430,  Boss  V.  Worsopy  4  Bro.  P.  C.  411,  Pendred  v. 
Griffith,  4  Bro.  P.  C.  512,  Charles  v.  Rowley,  6  Bro.  P. 
C.  73,  Kane  v.  Hamilton,  1  Ridg.  P.  C.  187,  and  Mur- 
ray v.  Bateman,  1  Ridg.  P.  C.  187. 

The    earliest  reported  case  on   this  subject   is  that'  of  Sweet  «.  An- 
Sweet  V.  Anderson,  which  is  as  follows: —  derson,  the  first 

case  on  this  te- 
nure. 
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Uh  March  J  1722. 

viner,  v.  5,  p.         Stephen  Sweet,  Esq.       "^  James  Duke  of  Ormond  being 
1^' *^%^s'  ^*  Appellant.  /tenant  for  life /wto- aZ/r/,  of  the 

6  v/iOp.  5U,  Alexander  Anderson^  £5(7.  Mands  of  Kilcross,  in  the  county 
ca.  3,7/2.  Eq!  Respondant.  Vof  Kilkenny,  in   Ireland,  did 

ca.  ab.  211,  ca. J  '\\\  the  eighth  and  ninth  year  of 

^"  the  reign  of  King  William  III.,  obtain  an  act  of  parliament 

in  England,  to  enable  him  to  raise  fines,  by  making  leases 
for  lives,  renewable  for  ever,  of  the  same  and  other  lands, 
in  the  act  comprised  for  payment  of  his  debts ;  whereby  it 
was  enacted,  that  it  should   be  lawful  for  the  said   James 
Duke  of  Ormond,    during  his  life,  by  himself,  or  by  any 
two  or  more  persons,  by  him  for  that  purpose  to  be  com- 
missioned, deputed  or  appointed  to  make  such  leases. 
"  In  pursuance    of  this  act.   Sir   R.    Cox,    Kn.   Wm. 
Equity  will  not  Worth,    Wm.  Robinson  and  Ed.  Cocker,  Esqrs.  commis- 
the ^brea -if ^oTa  sioncrs  appointed  by  the  Duke  for  the  purposes   therein 
condition jjreee-  mentioned;    by   indenture,    dated  the  19th  July,  1697,  in 
dent,  where  the  conscquence  of  £1 11  in  hand,  paid  as  fine,  and  of  the  year- 
damages  accru-  \y  i-entof  £\6.   13.  4,  and  duties,  demised  the  said  lands  of 
ffent^'^andM°Dnot  Kilcross,  with  their  appurtenances,    to  Arthur  Anderson', 
be    estimated  ;  clerk,   for  and  during  the  natural  life  and  lives  of  himself 
bntit  is  the  pro-  and  of  John  Anderson  his  nephew,    and  Valentine  Bolger, 
per  business  of  ^^^  j-j^g  survivor  and  survivors  of  them,  under  the  said  year- 

toreHeveaglunst  ^^  ''®"'  °^  ^^^'  '  ^-  *'  ^"'^  ^  ^^^  ^^^^'>  ^^  ^ccates,  and  £5  for 
accident.  an  heriot :  and  by  this  lease,  the  Duke  covenanted  for  him- 

self, his  heirs  and  assigns,  to  and  with  the  said  Arthur  An- 
Index  to  Bro.  derson,  his  heirs,  executors,  administrators  and  assigns,  that, 
as  often  as  any  of  the  lives,  for  which  the  said  premises 
were  thereby  granted,  or  any  of  the  lives  which  should  be 
inserted  in  any  other  lease,  then  after  to  be  made  of  the  said 
premises,  to  the  said  Arthur  Anderson,  his  heirs  and 
assigns,  should  happen  to  fail,  he  the  said  James  Duke  of 
Ormond,  his  heirs  and  assigns,  should  and  would,  from 
time  to  time,  and  at  all  times  for  ever  then  after,  at  the  re- 
quest of  the  said  Arthur  Anderson,  his  heirs  or  assigns,  and 
upon  payment  of  all  the  rents  of  the  said  premises,  that 
should  be  then  in  arrear,  and  advancing  and  paying,  by 
way  of  fine,  within  twelve  calendar  months  next  after  the 
death  of  each  life  ,^16.  13.  4,  renew  and  make  a  new  lease 
of  the  said  several  lands,  tenements  and  hereditaments,  to 
the  said  Arthur  Anderson,  his  heirs  and  assigns,  at  and 
under  the  yearly  rent  and  reservations,  and  with  the  cove- 
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Hants,  conditions  and  provisoes  contained  in  the  said  lease; 
with  the  like  clause  for  being  disj)unisliable  for  waste,  and 
the  like  covenant  for  renewal  for  such  two  lives,  as  should 
be  then  in  being,  and  also  for  one  other  life,  to  be  added  in 
the  place  and  room  of  such  of  the  three  lives  as  should, 
from  time  to  time,  happen  to  fail. 

Provided,  that  if  when  such  new  lease  or  renewal  was 
to  be  made,  more  than  one  of  the  cestui  que  vies,  be- 
fore mentioned,  should  be  dead,  there  should  be  named 
in  such  new  lease,  so  many  other  h"ves  in  their  stead  ;  and 
there  should  be  paid  to  the  person  or  persons,  who  was  or 
were  to  renew  the  same,  a  fine  of  the  value  aforesaid,  for 
each  of  the  sai<l  cestui  que  vies,  who  should  be  dead  at  the 
time  of  tiie  said  renewal. 

At  the  time  of  taking  this  lease,  Arthur  Anderson  had 
two  nephews,  each  named  John  Anderson  ;  one  being  the 
son  of  his  brother  Alexander,  wlio  left  Ireland  in  1697, 
and  the  other  the  son  of  his  brother  James,  admitted  to  be 
still  living;  but  the  applicant  being  then,  and  for  a  consi- 
derable time  afterwards,  concerned  as  agent  for  the  Duke, 
under  the  said  commissioners,  it  became  his  proper  office  and 
duty,  to  take  care  that  all  the  cestxd  que  vies  which  should 
be  named  in  such  leases  as  were  then  to  be  perfected,  should 
be  certainly  and  rightly  described  ;  and,  for  that  purpose, 
this  lease  was  deposited  in  his  hands  to  be  examined  ;  yet 
he  left  in  uncertainty,  which  of  the  two  nephews  was  the 
cestui  qui  vie,  included  in  the  lease. 

By  another  act  of  parliament,  passed  in  England  in 
the  12th  and  13th  yeai^  of  William  III.  the  said  Duke  was 
impowered  to  sell  the  fee  simple  and  inheritance  of  part  of 
the  lands,  whereof  he  was  enabled  to  make  leases  for  lives, 
with  renewals  as  aforesaid  j  and  by  virtue  of  this  second  act, 
the  Duke,  by  deeds  of  lease  and  release,  dated  the  2nd  and 
3rd  of  March,  1703,  did  in  consideration  of  £~)\0.  19.  2, 
grant,  bargain  and  sell  to  the  appellant  and  his  heirs,  the 
said  lands  of  Killcross,  subject  to  the  lease  so  made  to 
the  said  Arthur  Anderson. 

In  July,  1714-,  Arthur  Anderson  died,  having  made 
his  will,  dated  the  1st  July,  1704r,  and  thereby  devised  his 
interest  in  the  said  lease  to  the  respondent. 

Within  twelve  calendar  months  after  the  death  of  the 
said  Arthur  Anderson,  the  respondent  applied  to  the  ap- 
pellant for  a  renewal  of  the  lease,  and  that  another  life 
might  be  inserted  in  the  room  of  Arthur  ;  and  at  the  same 
time  tendered  the  fine  of  .^16.  13.  4;,   all  rents  and  arrears 
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being  discharged  ;  but  the  appellant  absolutely  refused  to 
renew  the  said  lease,  insisting,  that  John  Anderson,  one  of 
the  cestui  que  vies  therein  named  had  been  absent  from 
Ireland  ever  since  1697,  and  therefore  must  be  presumed 
to  be  dead  ;  and  that  no  tender  of  a  fine  for  renewal  having 
been  made,  within  twelve  calendar  months  after  his  absence, 
the  respondent's  benefit  of  renewal  was  therefore  forfeited. 

Whereupon,  in  Michaelmas  term,  1715,  the  respondent 
filed  his  bill  in  the  court  of  Exchequer  in  Ireland,  against 
the  appellant,  setting  forth  the  aforesaid  lease,  and  the 
covenants  for  renewal  therein  contained  ;  and  that  the  res- 
pondent was  become  entitled  thereto,  and  to  the  benefit  of 
renewing  the  same ;  and  insisted  that  John  Anderson,  the 
cestui  que  vie  in  the  said  lease,  was  John  Anderson  the  son 
of  James,  who  was  still  living;  and  therefore  prayed,  that 
the  appellant  might  be  obliged  to  renew  the  said  lease,  by 
inserting  anew  life  in  the  room  of  the  said  Arthur  Ander- 
son, pursuant  to  the  aforesaid  covenant. 

The  appellant  put  in  his  answer  to  this  bill,  and  there- 
by insisted,  that  John  Anderson  the  cestui  que  vie  in  the 
said  lease,  had  withdrawn  himself  from  Ireland,  soon 
after  the  execution  thereof,  and  had  died  in  remote  parts; 
and  that  neither  the  said  Arthur  Anderson,  or  the  respon- 
dent, having  made  any  tender  of  a  fine  for  a  renewal, 
within  twelve  calendar  months  from  the  time  of  his  so  ab- 
senting himself,  the  benefit  of  the  renewal  was  become 
forfeited,  and  therefore  he  absolutely  refused  to  renew  the 
said  lease. 

On  the  19th  of  February,  1717,  the  cause  was  heard  ; 
when  the  court  directed  an  issue  to  be  tried  at  the  then 
next  assizes  to  be  held  in  Kilkenny,  whether  John  Ander-^ 
son,  the  cestui  que  vie  in  the  lease  mentioned,  was  living  at 
the  time  of  the  plaintiff's  tender  of  his  fine  to  the  appellant, 
or  not ;  and  if  dead,  when  he  died. 

The  issue  was  accordingly  tried  before  Sir  John  St. 
Leger,  one  of  the  Barons  of  the  said  Court  of  Exchequer, 
at  the  assizes  held  in  and  for  the  County  of  Kilkenny  on 
the  2nd  of  April,  1718  ;  when  the  Jury,  on  the  evidence  of 
one  Thomas  Barnes,  who  was  clerk  to  the  appellant,  re- 
turned their  verdict  in  the  following  words,  viz.  "  We  find 
that  Black  John  Anderson,  son  of  Alexander  Anderson,  is 
the  cestui  que  vie  in  the  lease  mentioned ;  but  we  do  not  find 
that  he  is  dead." 

On  the  7th  of  July,  1718,  the  cause  was  heard  before 
the  Lord  chief  Baron  Gilbert,  and  the  rest  of  the  Barons, 
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upon  the  equity  reserved  j  and  it  then  appearing,  that  John 
Anderson,  the  cestui  que  vie  found  by  the  verdict,  had  been 
a  long  time  absent  from  Ireland,  and  there  being  no  positive 
proof  of  his  being  alive,  the  Court  ordered  the  respondent 
to  amend  his  bill,  by  inserting  a  tender  of  the  fine  for  the 
second  life,  and  pay  the  costs  of  the  day ;  and  that  the  cause 
should  stand  over. 

The  respondent  accordingly  tendered  the  appellant  all 
arrears,  and  three  several  sums  of  £16.  13.  4,  for  fines,  (the 
said  John  Anderson  having  been  absent  21  years)  which 
was  a  fine  for  each  seventh  year,  and  interest  for  each  sum 
respectively,  from  every  seventh  year  of  the  said  John 
Anderson's  absence;  and  then  amended  his  bill,  by  stating 
this  tender,  which  the  appellant  by  his  answer  admitted. — 
The  cause  came  on  again  to  be  heard,  on  the  2nd  of  Dec. 
1720,  when  the  court  was  pleased  to  order  and  decree  the 
appellant  to  renew,  and  make  a  new  lease  to  the  respondent,. 
of  the  lands  in  the  pleadings  mentioned,  for  the  lives  named 
in  the  bill,  and  according  to  the  covenant  in  the  aforesaid 
lease;  on  the  respondent's  paying  the  appellant  £l6  13.  4. 
with  interest,  from  the  19th  of  July,  ITOi;  another  sum  of 
■^16.  13.  4,  and  interest  from  the  19th  of  July,  1711  ; 
another  sum  of  £16. 13.  4,  and  interest  from  the  16th  July, 
1718  ;  and  on  the  respondent's  also  paying  to  the  appellant, 
the  sum  of  £16.  13.  4,  being  the  fine  due  on  the  death  of 
Arthur  Anderson,  and  all  rents  in  arrear,  accates  and 
duties,  and  an  heriot  of  £5,  pursuant  to  the  aforesaid  lease. 

On  the  appellant's  petition,  the  cause  was  reheard  upon 
the  24th  May,  1721,  when  the  court  affirmed  the  former 
decree,  and  referred  it  to  the  officer,  to  state  the  account 
and  complete  the  interest. 

From  this  decree,  and  the  affirmance  thereofj  the  pre-  i>  Re  mo  d 
sent  appeal  was  brought;  and  on  behalf  of  the  appellant  it  p.  Vorke. 
was  argued,  that  Arthur  Anderson,  his  heirs  or  assigns, 
had  no  right  by  the  covenants  in  his  lease,  to  have  the  same 
renewed,  but  upon  certain  terms;  which  were  the  demand- 
ing such  renewal,  and  paying  the  fine  lor  it,  within  twelve 
calendar  months,  next  after  the  death  of  each  life,  at  such 
place  and  in  such  manner,  as  by  the  covenant  was  directed. 
That  it  was  admitted  by  the  respondent's  bill,  that  he  had 
not  complied  with  these  terms ;  for  that  one  of  the  lives  was 
dead  in  July  1704,  which  was  fourteen  years  before  he 
tendered  any  fine  or  demanded  any  renewal  for  that  life  ; 
and  there  was  no  proof  in  the  cause  that  the  said  John 
Anderson  was   living,    at  any  time  since  the  year  l697. 
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Besides,  the  allowance  of  interest  by  the  decree,  since  the 
19th  July,  1704,  was  an  admission  that  the  tender  of  the 
fine  was  not  made  within  twelve  calendar  months ;  for  if  it 
had,  there  could  have  been  no  pretence  to  decree  interest* 
That  the  terms  on  which  the  respondent  was  to  be  entitled 
to  a  renewal,  were  in  the  nature  of  a  condition  ^precedent ; 
and  it  is  the  general  rule  in  Courts  of  Equity,  not  to  relieve 
against  the  non-performance  of  such  conditions.  That  it 
was  not  possible  to  know  what  damage  might  occur  to  the 
lessor,  by  the  lessee's  not  tendering  his  fine,  and  having  a 
renewal  within  the  time  limited  ;  the  same  depending  upou 
the  fall  of  lives,  which  was  merely  contingent,  and  incapa- 
ble of  any  certain  valuation.  That  upon  the  respondent's 
neglecting  to  renew  according  to  the  covenant,  an  absolute 
right  to  reversion  of  the  lands  expectant  on  the  determina- 
tion of  the  remaining  lives,  passed  over  to,  and  vested  in 
the  appellant,  by  the  authority  of  the  act  of  i^arliamenty 
discharged  of  the  covenant  of  renewal :  and  for  a  Court  of 
Equity  to  give  relief  against  the  express  provision  of  an  act 
of  parliament,  was  the  same  thing,  in  effect,  as  to  repeal  it. 
That  the  appellant  was  a  purchaser  not  only  of  the  fines 
for  renewal  of  the  lease,  but  also  of  the  benefit  of  the  for- 
feiture for  such  renewal,  by  the  neglect  to  renew  according 
to  the  tenor  of  the  covenant;  and  that  too,  under  an  act  of 
parliament :  and  therefore  it  was  conceived,  that  a  Court 
of  Equity  ought  not  to  dispense  with,  or  relieve  against 
such  a  forfeiture,  and  thereby  deprive  the  appellant  of  the 
very  thing  which  he  had  purchased. 

On  the  other  side  it  was  contended,    that  it  did  not  ap- 
CT  ibT  P®^^  ^"  ^'^^  cause,  tl)at  John  Anderson,   the  cestui  que  vie, 

was  yet  dead  ;  for  the  jury  did  not  by  their  verdict,  find 
him  to  be  dead,  and  therefore  the  presumption  was,  that  he 
vras  still  living.  That  there  did  not  appear  to  be  any  wil- 
ful default  in  the  respondent,  or  in  his  testator,  whereby  he 
should  incur  a  forfeiture ;  but  it  plainly  appeared,  that  the 
appellant  was  a  manager  for  the  Duke  of  Ormond,  at  the 
time  of  making  the  lease.  And  therefore,  if  there  was  a 
default,  it  was  in  him,  who  intended  to  insist  on  that  ad- 
vantage ;  otherwise  he  would  have  applied  to  the  respon- 
dent's testator  to  renew  his  lease,  which  he  might  and 
ought  to  have  done.  As  to  the  respondent's  admitting  the 
cestui  que  vie  to  be  dead,  that  was  only  in  obedience  to  the 
order  of  the  court,  who  were  minded  to  make  an  adequate 
amends  to  the  appellant,  upon  a  presumption,  from  the 
long  absence  of  the  cestui  que  vie,  that  he  was  dead  ;   and 
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the  appellant  ought  rather  to  be  pleased  with  this  decree, 
which  was  so  much  to  his  advantage  ;  when  the  covenant  for 
renewal  within  twelve  calendar  months  after  the  death   of 
each   life,    must  be  construed  to  extend  only,   where  the 
cestui  que  vie  was  fully  proved  to  be  dead.     That  the  appel- 
lant knew  the  cestui  qui  vie  was  out  of  the  kingdom,  and  if 
he  thought  there  was  any  ground  for  it,  he  might  have 
obliged  the  respondent's  testator  to  have  renewed  :    it  was 
merely  accidental  that  the  cestui  que  vie  went  out  of  the 
kingdom,   and  it  is  the  proper  business  of  a  Court  of  Equity 
to   relieve  against   accidents ;   therefore,    the  recompense 
which  the  Court  made,  by  allowing  a  life  to  be  dropped  at 
the  end  of  every  seventh  year,  and  to  pay  a  fine  and  interest 
for  the  same,  was  a  very  ample  satisfaction  ;    considering, 
that  an  annuity  for  life  could  not  be  bought  at  less  than  ten 
years  purchase.     That  the  words  of  the  act  of  parliament 
were  in  cases  of  neglect  and  refusal,    which  necessarily  im- 
plied wilful  neglect  and  refusal ;  but  which,  for  the  reasons 
before  stated,  neither  the  respondent  nor  his  testator  could 
be  guilty  of.     That  as  the  respondent  had  complied  with 
the  order  of  the  court,  by  tendering  so  many  fines,  he  had 
given  manifest  evidence  of  his  willingness  to  renew ;  and 
therefore  apprehended,  that  he  had  a  continuing  interest  in 
the  lands,  there  being  no  negative  words  in  the  lease  where- 
by it  could  appear,   that  the  benefit  of  renewal  was  to  be 
forfeited,  if  new  lives  were  not  named  within  twelve  months. 
That  it  was  the  proper  business  of  a  Court  of  Equity,  to 
see  tliat  the  true  inten;  and  meaning  c"  ihe  act  of  parlia- 
ment,   and  the  covenants  in  the  lease  were  observed  and 
performed  acording  to  equity;  and  as  it  appeared  by  the 
appellant's  own  shewing,  that  lie  was  a  common  purchaser 
in  fee  of  the  said  lands  under  the  said  act,   he  could  not 
thereby  be  in  a  better  condition  than  the  Duke  of  Ormond 
would  have  been  in,  had  he  remained  owner  of  the  estate : 
nor  did  the  appellant's  case  thereby  differ  from  common 
cases ;   but  the  respondent's  case  was  very  different  from 
what  it  would  have  been,  if  it  had  been  clearly  proved  that 
the  cestui  que  vie  was  dead  :  however,  as  the  respondent  was 
only  relieved  against  an  unavoidable  accident,  it  was  hum- 
bly  insisted,    that  the  decree  was  agreeable  to  equity  and 
justice,  and  ought  therefore  to  be  affirmed. 

Accordingly,  after  hearing  council  on  this  appeal,  it  was  decree  «flirraeel 
ordered  and  adjudged,  that  the  same  should  be  dismissed;  /oh.-.vo1.22, p. 
and  the  decree  and  order  therein  complained  of,  affirmed. —  l^J- 
2  Bro.  Ca.  in  Par.  430. 
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Observations  on  theforegoing  Case. 

Observations  on  This  case  is  in  the  first  instance  remarkable  for  being 
the  case  of  Sweet  the  first  or  oldest  in  the  series  of  cases  which  comprises  al- 
V.  Anderson.  most  the  entire  law  on  the  subject  of  this  tenure  in  Ireland  ; 
that  series,  as  collected  by  the  Editor,  and  set  forth  in  this 
treatise,  commences  with  Sweet  v.  Anderson^  and  concludes 
with  Fitzsimon  v.  Burton.  This  series,  together  with  the 
Tenantry  Act,  19  and  20  Geo.  3.  c.  3,  and  a  few  cor- 
relative enactments,  constitute  the  entire  law  on  this  sub- 
ject :  these  cases  are  nearly  all  equity  cases ;  and  this  subject 
belongs  almost  entirely  to  our  Courts  of  Equity. 

This  case  is  in  the  next  place  remarkable  for  the  estab- 
lishment of  septennial  fines.  It  originated  in  the  Exche- 
quer of  Ireland,  Michaelmas  Term,  1715,  on  a  bill  filed  by 
the  respondent  praying  a  renewal ;  Sir  Jeffrey  Gilbert  at 
that  time  filled  the  office  of  Chief  Baron  in  Ireland.*  Before 
this  case,  the  introduction  of  this  tenure  had  been  long  and 
extensively  prevalent  in  Ireland  ;  not  limited  as  to  its  com- 
^  mencement,  as  some  would  limit  it,  to   the  period   of  the 

Revolution  ;f  but  with  more  reason,  according  to  the  view  of 

*A  List  of  the  Lord  Chief  Barons  of  the  Exchequer^  from  171 4*  to 

the  present  Time. 
1714<  Rt.  Hon.  Joseph  Deane,  vice  Rochfort. 
1715  Rt.  Hon.  Jeffrey  Gilbert. 

1722  Rt.  Hon.  Barnard  Hale,  vice  Gilbert,  made  a  Judge  in  Eng- 
land. 
1725  Rt.  Hon.  Thomas  Dalton. 
1732  Rt.  Hon.  Thomas  Marlay. 
1741  Rt.  Hon.  John  Bowes,  vice  Marlay,  made  Ld.  Cli.  Justice 

of  the  King's  Bench. 
1757  Rt.  Hon.  EdwardWilles,  vice  Bowes,  made  Lord  Chancellor. 
1766  Rt.  Hon.  Anthony  Foster,  vice  Willes,  made  Sol.  Gen.  in 

England. 
1777  Rt.  Hon.  James  Dennis,  afterwards  Lord  Tracton. 
1782  Rt.  Hon.  Walter  Hussey  Burgh. 
1784  Rt.  Hon.  Barry  Yelverton,  afterwards  Lord  Yelverton. 
1805  Rt.  Hon.  Standish  O'Grady. 

-j-  In  the  case  of  Bateman  v.  Murray,  1  Ridg.  P.  C.  191,  Kel- 
ly, Mc  Mollen,  Davis,  Boyd,  and  Crookshank,  for  the  Plaintiffs. 
Arguendo.  "  Leases  of  this  kind  have  been  considered  as  perpe- 
tual interests,  and  are  sold  and  conveyed  as  such  :  they  were  intro- 
duced about  the  time  of  the  Revolution,  to  procure  responsible 
tenants  by  giving  them  permanent  interests,  which  have  since  been 
considered  as  inheritances." 
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Mr.  Ridgeway,  originating  about  the  period  of  1643  ;  and 
not  limited  in  its  extent  by  the  domestic  policy  of  any  sin- 
gle great  land-holder,  as  for  instance,  James  Duke  of 
Ormond  ;  but  more  probably  deriving  its  extension  from  a 
similar  policy  in  all  other  great  land-holders,  especially  the 
absentee  proprietors  of  Ireland,  who  must  have  been  influ- 
enced by  the  same  motives  as  the  Duke  of  Ormond  to  adopt 
the  arrangements  of  a  tenure  which  in  a  country  so  poor, 
was  so  well  adapted  to  create  and  encourage  a  respectable 
and  improving  tenantry.  To  such  causes  of  extension  may 
also  be  added  those  additional  ones  assigned  by  Mr  Ridge- 
way  ;  namely,  that  these  leases  were  also  adapted  to  cover 
the  property,  or  a  part  of  the  property,  of  the  Roman  Catho- 
lics amidst  the  various  convulsions  of  property  to  which  this 
country  was  from  many  causes  subject;  and  which  enabled 
the  Roman  Catholic  to  transfer  the  fee  by  the  procurement 
ofa  patent  or  otherwise  to  some  friendly  Protestant,  and  thus 
become  the  tenant  at  a  small  rent  and  nominal  fine,  to  his 
Protestant  friend  for  his  former  estate,  under  a  tenure 
which  promised  to  secure  to  him  and  his  family  the  chief 
usufruct  of  it.  This  view  of  course  applies  to  a  period  an- 
tecedent to  the  rigours  of  the  penal  code  ;  but  the  Editor 
is  referring  to  the  source  of  this  tenure,  which  he  appre- 
hends was  earlier  than  the  enactment  of  the  rigorous  part 
of  the  penal  code  in  Ireland. 

The  Editor  submits  that  these  different  circumstan- 
ces, or  most  of  them,  combined  to  establish  this  tenure 
in  Ireland,  and  began  to  operate  not  so  recently  as  the  Re- 
volution, but  long  before.  The  original  lease  in  the  case 
of  Boyle  v.  Lysaght  negatives  the  possibility  that  the  com- 
mencement of  this  tenure  could  be  confined  to  the  time  of 
William  the  Third,  or  the  period  of  the  Revolution ;  be- 
cause that  lease  bears  date  so  early  as  1660.* 

Landed  property  in  Ireland  being  thus  circumstanced, 
these  leases  were  considered  as  perpetuities  ;   and  marriage 


*  The  Editor  apprehends,  that  for  the  reasons  collected  above ; 
and  more  particularly  for  the  strong  reasons  suggested  by  that  most 
learned  and  neglected  Barrister  Mr.  Ridgeway,  it  is  a  mistake  to 
suppose  that  this  important  Irish  tenure  was  or  could  be  so  recent 
in  respect  to  its  introduction  as  the  period  of  the  Revolution  ;  and 
it  is  important  that  a  tenure  which  has  been  so  long  considered  by 
our  highest  judicial  authorities  in  Ireland,  as  the  common  law,  or 
a  general  custom  of  Ireland,  should  not  have  a  period  so  recent 
assigned  as  the  period  of  its  commencement,  without  streng  cause. 
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settlements,  mortgages,  and  other  securities  grounded  upon 
them  as  perpetuities.  To  adopt  the  expression  of  Lord 
Liiford,  "  if  a  man  had  one  of  these  leases,  there  would  have 
been  no  more  doubt  of  lending  him  money,  than  if  he  bad 
the  fee." 

Yet  this  perpetuity,  so  important  to  this  estate  and  its  in- 
cumbrancers, in  its  original  formation,  and  the  terms  of  the 
tenure;  hung  upon  a  condition,  which  however  easy  to  be 
performed,  was  often,  in  a  distracted  country,  and  by  a  peo- 
ple characteristically  improvident,  neglected,  and  usually 
neglected.  The  first  fine  on  the  perfection  of  the  lease  was 
generally  a  sum  of  some  importance  ;  but  the  prospective 
fines,  on  the  future  drops  of  the  lives,  were  so  unimportant, 
or  nearly  nominal,  that  the  demand  of  them  was  seldom 
attentively  required  ;  and  the  payment  thereof  still  more 
generally  neglected.  Yet  there  was  in  the  original  lease 
the  recorded  promise  of  an  interest  for  ever;  and  the 
Courts  of  Equity  in  Ireland  felt  themselves  bound  in  a  pe- 
culiar manner  where  important  improvements  had  been 
made  on  these  lands,  far  beyond  the  possible  anticipation  of 
the  lessor  at  the  time  of  granting  the  lease,  and  where  the 
rapid  improvement  of  the  Country  had  made  these  improve- 
ments still  greater,  and  more  disproportionate  in  value,  be- 
yond that  which  the  original  lessor  could  by  any  possibility 
have  anticipated  or  foreseen;  and  where  family  settlements 
had  been  made,  and  incumbrances  incurred,  on  the  faith 
that  these  leases  were  in  their  natureperpetual;  and  not  like- 
ly or  liable  to  be  forfeited  back  to  the  representative  of  a  re- 
mote lessor,  by  some  neglect,  however  protracted,  in  the 
lessee,  or  some  representative  of  the  lessee  :  the  Courts  of 
Equity  in  Ireland  felt  it  their  duty,  and  made  it  their  prac- 
tice to  enforce  the  renewal ;  that  is,  to  enforce  the  perform- 
ance of  the  original  promise  on  the  landlord  ;  namely, 
that  he  should  continue  to  make  the  lease  perpetual,  so  far 
as  in  him  lay,  provided  that  the  tenant  could  make  com- 
pensation for  such  neglects  as  he,  or  those  whom  he  repre- 
sented, had  suffered  to  arise. 

England  knew  nothing  of  this  state  of  things;  her  hap- 
pier situation  had  never  made  it  necessary  that  the  inhe- 
ritor should  part  in  particular  instances  wiih  the  great  body 
of  his  interest  to  his  tenant,  reserving  to  himself  little  more 
than  the  allodial  character  of  the  nominal  lord  of  the  fee, 
in  order  that  he  might  introduce  a  growth  of  prosperity, 
and  a  quantity  of  tranquillity,  into  an  impoverished,  dis- 
tracted, and  extended  estate.     The  great  Irish  landholder 
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interspersed  these  tenures,  as  insulated  portions  of  asfricul- 
tural  example,  amidst  an  extended  tenantry  ;  whom  he  was 
anxious  to  control  by  the  neighbourhood,  or  improve  by 
the  example  of  a  superior  tenantry  so  favourably  circum- 
stanced. England  knew  nothing  of  this  state  of  th  ings 
which  were,  from  the  circumstances  of  Ireland,  thus  forced 
on  the  consideration  and  protection  of  the  high  courts  of 
Equity  in  this  country :  it  was  all  matter  of  equity,  and  the 
misfortunes  of  Ireland,  and  the  struggles  to  extricate  her- 
self from  them,  put  forth  this  peculiar  claim  to  the  protec- 
tion of  her  Equity  courts,  which  they,  from  an  early  period, 
felt  themselves  constrained  to  adoj)t  and  regulate. 

Lord  LifFord  says,  that  with  the  notions  which  he  brought 
from  England  to  Ireland,  this  tenure  was  entirely  unknown  Tbe  law  of  Eu- 
to  him,  and  naturally  so,  as  the  Editor  repeats,  because  this  gland  nn favour- 
slate  of  things  was  entirely  unknown  to  Eno;land  ;  and  the  able  to  a  perpe- 

1  r   r'       f       J     ■       •.      •      .•  I  •      V     r  ^      tual lease,  inlre- 

laws  of  England  hi  its  justice,  or  perhaps  in  its  lavour  to  land  not  so. 
the  inheritor,  leaned  against  the  idea  of  a  perpetual  lease. 
But  Lord  LifFord,  when  become  Lord  Chancellor  of  Ire- 
land, and  being  more  informed  on  the  nature  and  tenures 
of  the  property  of  this  country,  and  the  course  of  her 
accustomed  jurisprudence,  and  the  opinions  of  the  best 
informed  amongst  her  most  experienced  barristers  and 
judicial  men,  found  good  reason,  and  felt  it  his  duty  to 
adopt,  what  he  called,  the  old  equity  of  Ireland:  he  (bund 
that  another  great  equity  judge,  transferred  like  himself 
from  England  to  this  country,  had  before  him,  felt  it  his 
duty  to  act  on  the  principles  of  this  peculiar  code,  and  to 
devise  extra  means  of  effectuating  its  objects.  He  found 
that  Lord  Chief  Baron  Gilbert,  so  early  as  the  year  1717, 
in  the  case  of  Sweet  v.  Anderson,  had  devised,  what  seemed 
to  him  a  reasonable  means  of  constructing  a  compensation 
for  the  neglect  of  the  tenant  in  the  non-payment  of  the 
fines  become  due  on  the  drops  of  the  lives  in  the  lease.  0"g««>ai  scale 
This  arrangement  may  be  found    in   the   case  of    Sweet  '""'^septennial 

^     ,  ^       .       .  •'  .  ,  ,,  .    ,    and  renewal 

V.  Anderson  ,-  it  is  a  compensation  by  way  or  septennial  gngs. 
fines,  on  the  principle  of  the  statute,  which  enacts,  that 
*'  a  man,  if  not  heard  of  for  seven  years,  shall  be  pre- 
sumed to  be  dead:"  in  that  case,  the  man,  whose  life  was 
in  question,  had  been  absent  from  Ireland  for  twenty-one 
years.  The  first  of  these  seven  years  had  terminated  on 
the  19th  July,  1704  ;  the  fine  was  £16  1 3s.  Ad.,  and  the 
decree  was,  that  that  fine,  with  interest  thereon,  should  be 
paid  by  the  tenant  from  the  date  thereof;  and  also  another 
fine  to  the  same  amount,  and  interest  thereon,  from   the 

D 
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l9Lh  July,  1711  ;  and  also  a  third  fine  with  interest  thereon, 
from  the  I9th  July,  1718.  To  which  was  added  a  fine  on 
the  positive  and  acknowledged  death  of  another  lite;  and 
a  further  order,  that  all  rents  and  duties  in  arrear  should 
be  paid  up. 

On  the  payment  of  all  these  he  directed  a  renewal ; 
thus  establishing  the  principle  of  compensation  for  the  ne- 
glect of  the  tenant,  in  the  manner  of  these  septennial  fines, 
whereby  he  conceived,  that  a  court  of  Equity  in  Ireland 
would  be  authorized  to  consider  that  the  tenant  had  squared 
his  accounts  with  the  landlord  in  cases  resulting  from  mere 
neglect ;  and  would  then  be  authorized  to  require  from  the 
landlord  a  performance  on  his  part  of  the  original  agree- 
ment of  the  landlord,  to  give  to  the  lease,  so  far  as  he  was 
concerned,  the  character  and  effect  of  a  freehold  for  ever. 

This  decree  of  Chief  Baron  Gilbert,  in  the  case  of 
S'jvcei  v,  Andersov,  was  aliirmed  on  appeal  to  the  Plouse 
of  Lords  in  England.  The  following  is  the  opinion  of 
Lord  Rcdesdale  on  his  view  of  this  case,  in  which  he  dif- 
fers, and  the  Editor  humbly  apprehends,  differs  on  just 
grounds,  with  the  view  imputed  to  Lord  Mansfield  respect- 
ing such  cases.  The  following  is  the  opinion  of  Lord 
Redesdale  on  this  case  : — 

"  The  reasons  offered  in  the  case,  Svoeet  v.  Anderson^  on 
Opinion  of  Lord  appeal  in  support  of  the  decision,  show  clearly  what  was 
Redesdale  on  fheu  understood  to  be  the  rule  of  the  courts  in  Ireland  on 
Sw  tT^Aiide  ^^^^  subject;  namely,  to  give  relief  against  accident,  but 
son  .     '  not  against  wilful  neglect  or  refusal.    In  that  case  the  court 

must  have  supposed  the  contract  complied  with,  as  it  was 
equally  unknown  to  both  parties,  whether  the  life  had 
dropt  or  not.  It  is  clear  therefore  the  court  and  the  Llouse 
of  Lords  did  not,  in  that  case,  consider  themselves  as  bound 
by  that  necessity  of  strict  performance  of  the  covenant  on 
the  tenant's  part,  which  Lord  Mansfield  is  supposed  to 
have  considered  as  binding  in  such  cases." — 2  Scho.  and 
Lef.  682. 
OfLord  Mans-  "  The  case  of  Sweet  v.  Anderson,  which  came  before  the 
field.  House  of  Lords  in  1722,  was  a  case  under  peculiar  cir- 

cumstances ;  it  was  not  known  whether  the  cestui  que  vie 
had  been  dead  or  not." — Lord  Mans/ield,  in  Kane  v.  Ha- 
milton. 

The  Editor  may  here  observe,  that  the  words  here  im- 
puted to  Lord  Mansfield,  can  only  be  correct  by  referring 
them  exclusively  to  tlie  particular  cestui  qui  vie  whose  life 
was  in  question,   namely,  John  Anderson.     It    is  certain 
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lliat  llic  life  of  one  cestui  que  vie,  Arthur  Anderson,  Iiacl 
dropped  ;  in  respect  to  which  the  fine  had  been  tendered 
within  time;  and  it  is  also  certain  that  the  other  ccsliii  que 
tvV  John,  had  been  absent  from  L'eland  21  years;  so  that 
all  the  probabilities  were,  that  two  lives  had  dropped  out 
of  the  three. 

"  But  as  the  landlord  suffered  an  injury  by  the  tenant's  OfLoid  Pcrj; 
neglect  to  renew  in  time,  it  was  necessary  to  make  him 
compensation.  The  only  difficulty  was  in  settling  what 
that  compensation  should  be.  The  septennial  fines,  es- 
tablished by  Lord  Chief  Baron  Gilbert,  were  more  than 
adequate  j  for  at  that  lime  the  price  of  an  annuity  for  life 
was  ten  years'  purchase.  The  decree  in  that  case  was 
affirmed  by  the  Lords  of  England,  and  by  numerous  deter- 
minations afterwards  that  rule  was  established  as  the  law 
of  t/iis  IcnicL^' — Lord  Penj,  in  Boijle  v.  Lysaght. 

"From  the  determination   of   that  great   man,   Lord  Of  Lord  Earls- 
Chief   Baron  Gilbert,    in  the   case   of  Sxaeet  v.  Anderson,  '""'•t; 
down    to  the   reversal    of  the  decree   in  Mtirraj/  v.  Batc- 
ina/i,  persons  having  such  leases  were  considered  to   have 
peipelual  interests,  and  not  depending  on  the  strict  terms 
of  the  renewal  clauses." — Lord  Earhfort,  ib. 

"  Lord  Chief  Baron  Gilbert  only  invented   the   mode  of  Lord  Lifioni 
of  making   satisfaction    for  lapse  of  time   by  the    rule  he 
adopted  respecting  septennial  iines."-Lord  Liff(jrdf  in  BatC' 
man  v.  Murray. 

The  second  case  on  this  subject  Is  :  — 

11  th  March,   1740. 

^^  here  a  lessor 

Richard  Earl  of  Ross,  in  L-eland,~\     Sir  Thomas  Worsop,  ^-ovenants  for 
Appellant.  |  Knt.,  having  married  ':ZJ:^Tt 

Elizabeth  Worsop,  otherwise  Wood.  ]  Eiizabeth,  the  aunt  of  lease,  upon  the 
widow;  Worsop  Bushe,  and  Noah  {>  Richard  Lord  Vis-  lessee's  naming 
Webb,  Esquires,  I  count  Ross,  the  appel-  '^  "':'^  ''<■«.  and 

Respondents.  l  lant's  father,  <rot  posses-  '''';^,'"f  ^'^    '"® 

I  •  •  1  within  a  certain 
J   SlOn  Ot  the  manor,  town    time    after    the 

and  lands  of  Dunshaghlin  and  Rosctown,  with  the  appur-  death  of  any  of 
tenances,  in  the  county  of  Meath,  in  Ireland,  towards  pay-  *'."'  '^"*'"  '3"e 
nient  of  the  said  Elizabeth's  portion  ;  and   after  the  same  Eqaity  wiir " 
was  paid  off,  still  continued  to  enjoy  the  premises,  by  agree-  upon  siif^htcir- 
ment  with  the  mother  and  guardians  of  the  Viscount,  dur-  cumstances,  re- 

ing   his  minority.  "  Heve  the  lessee 

Soon    after  the  Viscount  came    of  age,  Sir    Thomas,  ffi^„"g'  for°not 
upon  a  pretence  that  he  had  laid  out   £l6oo,   in  buildings  literaii^  com- 
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terms^  Tf  ^th^''*  ^"^  Other  improvements  on  the  premises,  prevailed  on  tfee 
cwvenant.  Viscount  to   grant  him  a  lease   thereof  for  three  lives   re- 

newable for  ever:  and  accordingly,  by  indentures  of  lease 
and  release,  dated  26th  and  27th  May,  1682,  the  Viscount, 
in  consideration  of  love  and  affection  to  his  aunt,  and  of 
^1000  recited  to  have  been  laid  out  in  improvements  on 
the  premises,  pursuant  to  former  agreements,  and  of  <£57 
lOs.  then  paid  as  a  fine,  granted  and  conveyed  the  said 
premises  to  Sir  T.  Worsop  and  his  heirs,  during  the  na- 
tural lives  of  John  Worsop  and  Thomas  Worsop,  first  and 
second  sons  of  Sir  Thomas,  and  of  Elizabeth  Worsop, 
his  fourth  daughter,  at  the  yearly  reserved  rent  of  ^200, 
payable  half-yearly. 

By  this  deed,  the  Viscount  covenanted,  that  he,  his 
heirs  and  assigns,  in  failure  of  any  of  the  said  lives,  or 
those  thereafter  to  be  added,  and  of  payment  of  <£100,  as 
a  fine,  and  nominating  a  life  to  be  added  in  the  place  of 
such  life  so  falling,  within  six  months  after  such  failure, 
and  paying  the  arrear  of  rent  then  due,  would  from  time 
to  time,  for  ever  renew  the  lease  to  the  said  Sir  Thomas 
Worsop,  and  his  heirs.  And  Sir  Thomas  thereby  cove- 
nanted for  himself  and  his  heirs,  with  Lord  Ross,  that  he 
and  they,  on  failure  of  every  of  the  lives  named  in  the  said 
lease,  or  to  be  added,  should,  on  nominating  a  new  life  as 
aforesaid,  to  be  inserted  in  the  place  of  every  life  so  falling, 
pay  to  Lord  Ross,  at  the  Tholsel  of  the  city  of  Dublin, 
the  sum  of  £100  over  and  above  the  annual  rent,  within 
six  months  after  the  failure  of  every  such  life. 

But  it  was  expressly  provided,  that  if  it  should  happen, 
that  upon  the  failure  of  any  of  the  lives  therein  nominated, 
or  to  be  nominated  as  aforesaid,  the  said  Sir  T.  Worsop,  his 
heirs,  executors,  administrators,  or  assigns,  should  not  pay 
the  said  Richard  Lord  Viscount  Ross,  his  heirsor  assigns,  for 
every  life  so  failing  as  aforesaid,  the  said  full  and  entire  sura 
of  .£100,  at  the  Tholsel  as  aforesaid,  within  six  months  after 
the  failure  of  such  life;  and  should  not  also  within  six  months 
nominate  the  life  of  some  other  person  in  lieu  thereof,  to 
be  added  to  the  time  and  term  of  the  said  grant ;  then  and 
for  ever  after  such  failure,  on  the  part  of  the  said  Sir 
T.  Worsop,  his  heirs  or  assigns,  it  should  and  might  be 
lawful  to  and  for  the  said  Lord  Viscount  Ross,  his  heirs, 
executors,  administrators  and  assigns,  to  sue  for  the  said 
jfilOO,  or  else  at  his  election,  for  ever  after  to  deny  and  re- 
fuse the  making  of  such  renewal,  by  adding  any  other  life 
or  lives  to  the  time  and  term  of  the  said  grant :  and  that  in 
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case  the  said  Sir  T.  Worsop,  his  heirs  and  assigns  should 
not,  within  the  time  aforesaid,  pay  the  said  sum  of  ^100 
for  each  life  so  to  be  added,  and  nominate  such  life  wiihin 
the  time  aforesaid  ;  then  the  said  premises,  from  and  after 
the  determination  of  the  lives  then  in  being,  should  be  and 
remain  to  the  use  of  the  said  Lord  Viscount  Ross,  his  heirs 
and  assigns. 

On  the  27th  May,  1686,  Thomas  Worsop,  one  of  the 
three  lives,  died  ;  and  by  indenture  dated  26th  Nov.  1686, 
between  the  Lord  Ross  and  Sir  T.  Worsop,  Anne  Worsop, 
his  youngest  daughter,  was  named  in  the  stead  of  the  said 
Thomas  Worsop,  who  died  without  issue. 

About  Jan.  1688,  SirT.  Worsop  died;  and  on  the  2nd 
Jan.  1689,  John  Worsop,  his  son  and  heir,  and  one  other 
of  the  lives  in  the  release  named,  died  without  issue;  and 
by  indenture,  dated  10th  Feb.  1690,  between  the  Lord 
Viscount  Ross  of  the  one  part,  and  Dame  Elizabeth  Wor- 
sop, widow  and  relict  of  Sir  T.  Worsop,  Lettice  Worsop, 
Thomas  Toller,  Esq.  and  Dorothy  his  wife,  and  Elizabeth 
and  Anne  Worsop,  (which  Lettice,  Dorothy,  Elizabeth, 
and  Anne,  were  four  of  the  daughters  of  Sir  Thomas,  and 
the  said  Elizabeth  and  Anne  were  two  of  the  lives  then  in 
being)  of  the  other  part ;  Elizabeth  Hoey  was  named  in  the 
stead  of  the  said  John  Worsop  deceased. 

Dame  Elizabeth  Worsop  died  about  Oct.  1695,  and 
Lettice  Worsop  also  died  without  issue ;  whereby  the  inte- 
rest in  the  premises  under  the  said  indentures  of  lease  and 
release,  became  vested  in  Elizabeth,  Dorothy,  and  Anne 
Worsop,  as  sisters  and  co-heirs  of  the  said  John  Worsop, 
the  son  and  heir  of  Sir  T.  Worsop. 

Elizabeth  Worsop  intermarried  with  John  Wood,  the 
younger,  Esq.,  and  Dorothy  intermarried  with  Thomas 
Toller,  who  in  1695,  sold  their  interest  in  the  premises  to 
Dean  Noah  Webb  ;  and  Anne  intermarried  with  Arthur 
Bush,  and  died  on  the  23rd  Nov.  169;i,  leaving  issue  one 
son,  the  respondent,  Worsop  Bush.  The  said  Dean 
Noah  Webb  also  died,  having  first  made  his  will,  and 
thereby  devised  his  interest  in  the  premises  to  his  wife  De- 
borah during  her  life,  and  after  her  decease  to  his  son 
Henry  Webb  and  his  heirs. 

After  the  death  of  Anne  Bush,  one  of  the  cestui  que  vies, 
application  vvas  made  by  Arthur  Bush  her  husband,  to 
Lord  Ross,  who  was  then  in  London,  to  renew  the  lease, 
which  he  promised  to  do  upon  his  return  to  Ireland  j  and 
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that  no  advantage  should  be  taken  of  any  lapse  in  the  mean 
time. 

Soon  after  this  conversation,  one  Fitzgerald,  Lord 
Ross's  agent,  wrote  a  letter  to  Mr.  Bush,  informing  him 
that  he  had  orders  from  his  Lordship  to  receive  the  rent 
in  arrear,  and  also  the  fine  for  renewal  ;  but  as  Lord  Ross 
was  indebted  to  one  Darby,  he  desired  that  Bush  would 
accept  bills  drawn  upon  him,  payable  to  Darby.  Accord- 
ingly in  Feb.  1694,  two  bills  were  presented  to  Bush,  one 
for  £52.  10.  and  the  other  for  .€47.  10.  making  together 
iElOO,  which  he  accepted  ;  and  one  of  these  bills  was  men- 
tioned to  be  for  the  rent  of  the  lands,  and  the  other  in  part  of 
the  fine :  but  neither  of  them  was  ever  tendered  to  Mr. 
Bush  for  payment. 

In  1695,  Lord  Ross  returned  to  Ireland,  when  he  was 
applied  to  for  a  renewal,  and  a  deed  was  tendered  to  him 
for  that  purpose,  together  with  ^£100  as  the  fine;  but 
his  lordship  would  not  at  that  time,  either  execute  the  deed, 
or  receive  the  fine:  whereupon  Mr.  Bush  wrote  a  letter  to 
Lord  Ross  upon  the  subject,  and  receiving  no  answer,  he 
in  1697,  applied  to  his  lordship  personally,  and  having 
/  made  him  sensible  of  the  injustice  of  his  refusal,  he  obtained 
a  second  promise  from  him  that  he  would  renew;  and  the 
notary  public  whom  his  lordship  employed,  and  who  had 
prepared  the  deed  which  had  been  tendered  to  him,  was 
then  sent  for;  but  not  happening  to  be  in  town.  Lord  Ross 
expressed  some  concern,  and  assured  Bush  that  he  would 
execute  the  deed  whenever  the  notary  returned. 

But  notwithstanding  all  this,  Lord  Ross  refused  to 
renew,  and  insisted  upon  the  lapse  of  time  which  had  hap- 
pened while  he  was  in  England ;  and  therefore  in  Trinity 
term,  1701,  John  Wood,  (whose  life  had  been  named  in 
the  room  of  Ann  Bush,)  and  Elizabeth  his  wife,  Worsop 
Bush,  son  and  heir  of  the  said  Ann,  Deborah  Webb, 
widow  and  relict  of  Dean  Noah  Webb,  and  Flenry  Webb, 
son  of  the  said  Noah  and  Deborah,  exhibited  their  bill 
in  the  court  of  Exchequer  in  Ireland,  against  the  Lord 
Viscount  Ross ;  stating  the  several  applications  and  pro- 
mises for  a  renewal,  and  pra3ang  that  Lord  Ross  might  be 
compelled  to  receive  the  s^lOO,  and  execute  an  instrument 
of  renewal  for  the  life  of  John  Wood,  in  the  room  of  the 
said  Ann  Bush,  deceased. 

To  this  bill  Lord  Ross,  on  the  18th  June,  1702,  put  in 
his  answer  and  plea.  By  his  answer  he  admitted  that  he 
was  in  England  at  the  death  of  Ann  Bush  in  November, 
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1G93,  and  did  not  return  to  Ireland  till  the  summer  of 
1695;  but  insisted  on  the  plaintiff''s  having  neglected  to 
name  a  new  life,  and  pay  the  fine  within  the  six  months 
limited  by  the  release;  and  that  as  the  fine  was  to  be 
paid  at  the  Tholsel  in  Dublin,  the  plaintiff  might  have 
tendered  it  there,  and  needed  not  to  follow  him  to  En- 
gland to  n)ake  him  a  personal  tender  of  it.  He  denied 
the  several  promises  of  renewal  charged  by  the  bill.  And 
as  to  the  specific  relief  thereby  prayed,  Lord  Ross  pleaded, 
that  in  the  release  to  Sir  T.  Worsop,  over  and  above  the 
covenants  and  agreements  in  the  bill  set  forth,  there  was 
another  covenant  in  the  following  words,  viz. : — "And 
the  said  Sir  T.  Worsop,  for  himself,  his  executors,  admi- 
nistrators and  assigns,  doth  hereby  covenant,  grant,  and 
agree,  to  and  with  the  said  Richard  Lord  Viscount  Ross, 
his  heirs,  executors,  administrators  and  assigns;  that  he 
the  said  Sir  T.  W  orsop,  his  heirs,  executors,  adminis- 
trators and  assigns,  or  some  of  them,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  upon  the  failure 
of  every  life  of  every  several  person  or  persons  within  the 
term  of  this  lease  nominated,  or  to  be  nominated  as  afore- 
said, for  every  life  so  failing,  satisfy  and  pay  the  said  Rich- 
ard Lord  Viscount  Ross,  his  heirs,  executors,  administra- 
tors and  assigns,  the  full  and  entire  sum  of  ^100  sterling, 
at  the  Tholsel  in  the  city  of  Dublin,  over  and  above  the 
annual  rent  hereby  reserved,  within  six  months  after  the 
failure  of  every  such  life  ;  and  every  such  payment  of  such 
sum  of  £100,  to  be  made  without  any  deduction  or  defal- 
cation, for  or  by  reason  of  assessments,  subsidies,  or  any 
other  charges  whatsover,  chargeable  on  landlord  or  tenant, 
as  aforesaid.  Provided  always,  that  if  it  shall  happen,  that  ^  negative 
upon  the  failure  of  every  such  life  herein  above  terminated, 
or  to  be  nominated  as  aforesaid,  the  said  Sir  T.  Worsop, 
his  heirs,  executors,  administrators  and  assigns,  shall  not 
pay  the  said  Richard,  Lord  Viscount  Ross,  his  heirs  or 
assigns,  for  every  life  so  failing  as  aforesaid,  the  said  full 
and  entire  sum  of  £100,  at  the  Tholsel  as  aforei^aid,  within 
six  months  after  the  failure  of  such  life,  and  shall  not  also 
within  the  said  six  months,  nominate  the  life  of  some  other 
person  in  lieu  thereof,  to  be  added  to  the  time  and  term 
of  this  present  grant  as  aforesaid  ;  that  then  and  for  ever 
after  such  failure  on  the  part  of  the  said  Sir  T.  Worsop, 
his  heirs,  or  assigns,  it  shall  and  may  be  lawful  to  and  for 
the  said  Richard  Lord  Viscount  Ross,  his  heirs,  execu- 
tors, administrators  and  assigns,  to  sue  for  the  said  sum  of 


clause. 
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XlOO,  or  else  at  his  election,  for  ever  after  to  deny  or  refuse 
the  said  Sir  T.  Worsop,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  add,  nominate,  or  put  any  other  life 
or  lives,  to  the  time  and  term  of  this  present  grant,  other 
than  the  life  or  lives  which  then  shall  be  in  being :  and  in 
case  the  said  Sir  T.  Worsop,  his  heirs  and  assigns,  shall 
not,  within  the  term  or  time  hereby  limited  and  agreed, 
pay  the  said  sum  of  £lOO  for  each  life  so  to  be  nominated, 
and  nominate  each  life  so  to  be  added  within  the  time 
aforesaid  ;  that  then  the  premises  from  and  after  the  deter- 
mination of  the  lives  then  in  being,  shall  be  and  remain 
to  the  use  of  the  said  Lord  Viscount  Ross,  his  heirs  and 
assigns."  He  further  pleaded,  that  the  said  Sir  T.  Wor- 
sop dying  before  the  said  Ann,  the  heirs,  executors,  admi- 
nistrators or  assigns  of  the  said  Sir  T.  Worsop,  did  not, 
within  six  n)onths  after  the  death  of  the  said  Ann,  pay  or 
tender  to  the  said  Viscount,  or  his  assigns,  the  said  fine 
of  a£lOO,  over  and  above  the  annual  rent,  at  the  Tholsel, 
in  Dublin,  or  elsewhere;  nor  within  the  said  six  months, 
nor  in  some  years  after,  nominate  a  new  life  whereby  the 
said  Lord  Viscount  was  at  liberty,  for  ever  after,  to  refuse 
to  add  any  other  life;  and  the  snid  premises,  after  the 
determination  of  the  lives  then  in  being,  were  by  the  said 
indenture,  limited  to  remain  to  the  said  lord  Viscount,  his 
heirs  and  assigns  for  ever.  And  that  after  failure  made  of 
the  said  money,  or  nominating  any  new  life,  he  made  his 
election,  as  he  then  did,  and  declared  that  he  would  not 
renew  the  said  lease. 

This  plea  was  argued  on  the  24th  November,  1702, 
when  it  was  ordered  that  the  plea  should  be  reserved  with 
the  costs,  till  the  hearing  of  the  cause,  with  liberty  for 
the  plaintiffs  to  reply. 

Soon  afterwards  Lord  Ross  died,  leaving  the  appellant 
his  eldest  son  and  heir,  a  minor  ;  who  thereupon  became 
seised  in  tail  of  the  reversion  of  the  premises,  subject  to 
the  said  lease  for  lives,  during  the  continuance  of  the  lives 
then  in  being,  by  virtue  of  a  settlement  made  by  his  father 
in  1692,  and  not  as  his  heir  at  law. 

The  respondent  took  no  step  in  the  cause,  from  the 
time  of  arguing  the  plea  in  1702,  till  Hilary  1718,  when 
they  exhibited  their  bill  of  revivor  against  the  appellant, 
but  did  not  proceed  thereon ;  and  on  the  27th  May, 
1725,  amended  their  said  bill,  and  made  Francis  Bernard, 
Theobald  Butler  and  John  Butler  (to  whom  the  appel- 
lant has  conveyed  the  premises  upon  several  trusts,  in  pur- 
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suance  of  an  act  of  parliament)  defendants;  to  which  bill 
the  appellant,  on  the  3d  February,  1726,  put  in  his 
answer,  and  thereby  insisted,  that  the  respondents  had 
lapsed  their  time  for  a  renewal,  and  hoped  he  should  not 
be  compelled  to  add  a  new  life  instead  of  a  former,  which 
by  the  bill  appeared  to  have  fallen  thirty-three  years  before. 

On  the  7th  January,  1729,  Elizabeth  Hoey,  who  had 
married  one  Roth,  and  was  the  life  added  in  the  room  of 
John  Worsop,  died,  afterwards  Deborah  Webb  died,  and 
also  Henry  Webb,  leaving  Noah  Webb  his  eldest  son 
and  heir;  and  on  the  1st  April,  1730,  John  Wood,  the 
life  named  by  the  respondents  in  their  bill  to  be  added  in 
the  room  of  Ann  Bush,  likewise  died:  whereupon  the 
respondents,  on  the  31st  March,  1731,  exhibited  another 
bill  of  revivor,  and  also  a  supplemental  bill  against  the 
appellant,  and  the  said  Francis  Bernard  and  John  Butler, 
the  said  Theobald  Butler  being  then  dead,  in  order  to  com- 
pel the  appellant  to  add  the  life  of  Richard  Toller,  for 
that  purpose  named  in  this  last  bill,  in  the  room  of  the 
said  John  Wood,  and  to  receive  the  fine  of  £100  for  such 
reversal.  But  the  respondents,  in  this  bill,  took  no  notice 
of  the  death  of  Elizabeth  Hoey,  who  died  in  January, 
1729,  nor  sought  to  have  any  new  life  inserted  in  her 
place,  though  they  had  notice  thereof. 

To  this  bill  the  appellant  put  in  his  answer,  and  there- 
by insisted  on  the  benefit  of  his  fiither's  plea,  and  that  he 
was  not  now  obliged  to  renew,  the  respondents  having  lapsed 
their  time. 

The  cause  being  at  issue,  the  respondents  examined  se- 
veral witnesses  therein.  And  on  the  27th  June,  1758,  they 
exhibited  another  bill  against  the  appellant,  setting  forth  the 
several  matters  aforesaid,  and  that  they  had  named  Wor- 
sop Bush,  as  a  new  life  in  the  room  of  the  said  Elizabeth 
Hoey,  and  had  caused  a  tender  to  be  made  to  the  ap|)ellant 
of  s£lOO,  for  adding  the  life  of  the  said  Worsop  Bush  in 
the  premises,  in  the  room  of  the  said  Elizabeth  Hoey,  <le- 
ceased  ;  and  prayed,  that  the  appellant  mighi  be  compelled 
to  receive  the  said  oflOO  and  add  the  life  of  the  said  Worsop 
Bush  in  the  premises.  To  which  bill,  the  appellant  put  in 
his  answer,  and  inserted  on  the  plea  and  answer  put  in  by 
his  father  to  the  former  bill,  and  on  the  several  matters  set 
forth  in  the  appellant's  former  answers,  and  the  long  acqui- 
escence of  the  respondent,  without  any  suit  for  renewal,  in 
the  bar  of  all  the  relief  prayed  by  them. 
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This  cause  being  likewise  at  issue,  the  respondent  ex- 
amined several  witnesses,  and  both  the  causes  coniingon  to 
be  heard  together  on  the  2nd  of  July,  1  740,  the  court  over- 
ruled the  plea  put  in  by  the  appellant's  ftither,  and  decreed 
that  the  respondent  should  bring  into  court  the  sum  of 
^100,  being  the  fine  due  to  the  appellant's  father  for  renewp 
ing  the  lease  of  the  lands  of  Dunshaghlin  and  Rosetown,  on 
the  death  of  Anne  Worsop,  otherwise  Bush,  who  died  on 
the  3rd  Nov.  1693,  with  legal  interest  for  the  said  £100, 
to  be  computed  from  the  end  of  six  months  next  after  the 
death  of  the  said  Anne  Worsop,  otherwise  Bush,  for  the 
use  of  such  of  the  representatives  of  the  appellant's  father,  as 
should  be  entitled  thereto  ;  and  that  the  respondents  should 
also  pay  the  appellant  a  further  sum  of  dElOO,  being  the 
fine  due  for  renewing  the  same  lease,  on  the  death  of  Eliza- 
beth Hoey,  otherwise  Roth,  who  died  on  the  8th  Jan.  1729, 
•with  interest  to  be  computed  from  the  end  of  six  months 
next  after  the  death  of  the  said  Elizabeth  Hoey,  otherwise 
Roth  ;  and  that  the  respondents  should  likewise  pay  to  the 
appellant  a  further  sum  of  £100,  being  the  fine  due  for  re- 
newing the  said  lease  on  the  death  of  John  Wood,  Esq., 
who  died  on  the  1st  April,  1730,  with  interest  to  be  com- 
puted from  the  end  of  six  months  after  the  death  of  the  said 
J.  Wood  ;  the  interest  of  the  said  three  several  sums  to  be 
paid  and  computed  at  the  rate  that  money  bore  interest 
from  time  to  time,  by  act  of  parliament  in  Ireland;  and 
that  the  respondents  should  also  pay  to  the  appellant  all 
arrears  of  rent  due  for  the  premises.  And  the  court  fur- 
ther decreed,  that  thereupon  the  appellant  should  execute 
a  renewal  of  the  original  lease  of  the  premises  to  the  respon- 
dents, and  their  heirs,  for  and  during  the  lives  of  the  said 
Elizabeth  Worsop,  otherwise  Wood,  widow,  one  of  the 
cest7U  que  vie,  in  the  original  lease,  Worsop  Bush,  and 
Richard  Toller,  Esqs.,  and  the  life  of  the  longest  liver  of 
them,  at  and  under  the  yearly  rent,  and  subject  to  the  seve- 
ral claims  in  the  said  original  lease  mentioned  and  contained. 

From  this  decree  Lord  Ross  appealed  ;  contending,  that 
it  was  the  express  agreement  of  the  parties,  that  if  Sir  Tho- 
mas Worsop,  his  heirs  or  assigns,  did  not,  within  six 
months  after  the  death  of  a  cestui  que  vie^  pay  the^lOO  fine, 
and  also  name  a  new  life,  that  then  the  Earl  and  his  heirs 
were  to  have  their  election,  either  to  sue  for  the  £I00,  or 
for  ever  refuse  a  renewal.  That  a  Court  of  Equity  ought 
not  to  dispense  with  a  lapse  of  time  in  cases  of  this  nature; 
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because  it  was  not  a  matter  of  form  or  circumstance,  but 
a  substantial  and  valuable  part  of  the  aj^reenient,  that  the 
time  for  renewal  should  be  fixed  within  a  certain  period, 
and  that  the  fine  should  be  paid,  and  the  life  named  within 
the  time  appointed  ;  for  to  prolong  the  nomination  of  a  life, 
is  to  take  away  the  chance  of  the  death  of  a  cestui  que  vie^ 
if  named  in  time,  and  the  fine  attendant  thereon,  during 
the  suspence  of  such  nomination.  Besides  it  gave  the  ad- 
vantage of  the  contingency  from  the  landlord  to  the  tenant 
against  the  express  stipulation  of  the  parties;  and  would 
encourage  tenants  to  use  all  delays  that  invention  could 
suggest,  if  they  were  sure  of  finding  relief  in  a  Court  of 
Equity  against  a  lapse  of  time,  to  renew  the  estate.  That 
the  proviso  was  not  calculated  for  a  penalty  or  condition 
to  enforce  a  performance  of  any  part  of  the  agreement,  and 
upon  that  ground  subject  to  relief  in  a  Court  of  Equity,  but 
was  intended  to  be  strictly  and  precisely  executed  ;  and  the 
rather,  because  there  was  not  a  stipulation  for  a  renewal: 
the  Earl  and  his  heirs  were  bound  to  renew,  upon  payment 
of  the  fine,  and  naming  a  new  life,  within  the  time  for  that 
purpose  limited  ;  but  Sir  Thomas  Worsop  and  his  heirs, 
though  liable  to  the  payment  of  the  £lOO  upon  the  death  of 
a  cestui  que  vie,  were  not  obliged  to  add  any  farther  life, 
or  accept  of  a  renewal ;  and  if  the  appellant  was  not  to 
take  a  legal  advantage  of  the  proviso,  he  would  be  without 
remedy  in  this  respect.  That  this  was  not  a  case  which 
lay  in  compensation,  for  the  damage  which  might  be 
sustained  by  dispensing  with  a  lapse  of  time,  being  merely 
eventual,  and  depending  upon  contingencies  incapable  of 
being  estimated  with  any  certainty,  no  proper  equivalent  or 
compensation  could  be  given  in  lieu  of  it.  And  that  the 
supposed  promise  or  declaration  of  the  late  Lord  Ross, 
dispensing  with  the  time  limited  for  the  nomination  of  a 
new  life  in  the  room  of  Anne  Bush,  was  supported  by  the 
evidence  of  one  single  witness,  father  of  one  of  the  respon- 
dents, and  examined  to  a  supposed  conversation  upon  an 
accidental  meeting  in  the  street,  about  So  years  before  the 
examination  ;  whereas  it  was  expressly  denied  by  Lord 
Ross's  answer,  and  attended  with  great  improbabilities; 
and  it  was  apprehended  that  such  parol  evidence  would  l)e 
productive  of  all  the  mischiefs  iniended  to  be  avoitlcd  by 
the  statutes  of  frauds  and  perjuries. 

On  the  other  side  it  was  insisted,  that  the  respondents  J.  strange. 
came  properly  into  a  Court  of  Equity  for  a  specific  perform-  ^^''  ^^""«r- 
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aiice  of  Lord  Ross's  covenant  to  renew,  according  to  the 
true  intent  and  meaning  of  the  parties ;  and  that  many 
decrees  had  l>een  made  for  the  specific  performance  of  such 
covenants,  and  especially  in  Ireland,  where  these  perpetual 
leases  are  frequent.  That  upon  the  death  of  Anne  Bush 
(the  only  life  upon  the  failure  of  which  a  formal  tender  and 
nomination  in  time  was  not  made)  the  condition  on  which 
the  lessees  became  entitled  to  have  another  life  added,  was 
substantially  and  in  equity  performed,  application  having 
been  made  to  Lord  Ross  for  that  purpose,  within  about  a 
month  after  her  death  ;  but  the  actual  renewal  was  deferred 
till  his  return  to  Ireland,  at  his  own  desire,  and  upon  his 
express  promise  to  take  no  advantage  of  the  six  months  ex- 
piring in  the  mean  time;  for  otherwise,  the  nomination  of 
the  life,  and  the  proper  instruments  would  have  been  pro- 
cured from  Ireland  before  the  six  months  could  have  expired  ; 
and  it  would  be  contrary  to  justice,  to  suffer  a  man  to  take 
advantage  of  his  own  wrong.  That  the  bills  drawn  upon 
Mr.  Bush  by  Lord  Ross's  agent,  and  accepted,  and  his 
lordship's  promises  to  renew,  made  to  Mr.  Bush,  in  Dublin, 
in  1697,  when  the  Nctarj-  was  sent  for,  were  not  only  a 
confirmation  of  the  original  agreement  to  renew,  notwith- 
standing the  expiration  of  the  six  months,  but  ought  to  be 
considered  as  an  election  made  within  the  terms  of  the  pro- 
viso, rather  to  take  the  £100  fine,  than  to  vacale  the  lease; 
and  amounted  to  a  waiver  of  any  legal  advantage  arising 
from  the  lapse  of  time,  if  any  such  advantage  had  been 
gained  before.  And  therefore  it  was  hoped,  that  the  de- 
cree would  be  affirmed,  and  the  appeal  dismissed  with  costs. 
Decree  affirmed  Accordingly  after  hearing  counsel  on  this  appeal,  it  was 
Jour.u,  25, 629.  orde7cd  and  adjudged  that  the  same  should  be  dismissed, 
and  the  decree  therein  complained  of  affirmed,  and  it  was 
further  ordered,  that  the  appellant  should  pay  to  the  respon- 
dents .^100  for  their  costs,  in  respect  of  the  said  appeal.  4- 
Bro.  Ca.  in  Par.  411. 

Observations  on  the  Case  of  Ross  v.  Worsop. 

Rossu.Worsop,  This  casc,  like  that  of  Sweet  v.  Anderson^  originated  in 
the  first  casein  j_|^g  Exchequer  of  Ireland  on  a  bill  filled  for  a  renewal, 
w  ic  anega  ive  ^  renewal  was  decreed  as  in  the  former  case,  and  confirmed 

clause  occurred:  i-t^ij         r^         , 

and  a  renewal  o"  ^"  appeal  to  the  Jiousc  ot  Lords  ni  Lngland.  On  the 
notwithstanding  hearing  of  this  case  Lord  Chief  Baron  Marlay,  presided  in 
afliriued  bj  the  i\^q  Irish  Court  of  Exchequer.  This  case  is  a  much  stronger 

Jjords    in    Eng-  '  " 

land. 
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one  than  the  preceding  in  favour  of  what  has  been 
called  "  the  tenant's  right."  It  differs  from  Sweet  v.  Ander- 
son in  thecircumstance  of  containing  a  negative  clause 
or  proviso,  notwithstanding  which,  a  renewal  was  decreed ; 
and  that  renewal  approved  of  by  the  Lords  in  England. 
This  of  course  is  the  first  reported  case  in  which  a  negative 
clause  occurred. 

A  negative  clause  in  a  lease  renewable  for  ever  in  Ire-  ^   negative 
,,."  .  i-r,i^  ^  li^      clause,  what, 

land,  IS  an  express  proviso,   that  ir  the  tenant  neglect  to 

renew  within  a  certain  time,  he  should  not  have  a  right  to 
call  upon  the  landlord  for  a  renewal. 

In  this  case  it  was  contended  by  the  appellant,  "that  a 
Court  of  Equity  ought  not  to  dispense  with  a  lapse  of  time 
in  cases  of  this  nature;  because  it  was  not  a  matter  of  form 
or  circumstance,  but  a  substantial  and  valuable  part  of 
the  agreement,  that  the  time  for  renewal  should  be  fixed 
within  a  certain  period,  and  that  the  fine  should  be  paid, 
and  the  life  named  within  the  time  appointed." 

The  answer  to  this  principle,   as  applied  to  these  cases,  In   a  renewal 
is,  that  a  Court  of  Equity  is  in  the  constant  habit  of  relieving  lapse  of  time  not 
against  the  lapse  ol  time;   and  so  in  the  case  of  mortgages,  contract  •    and 
and  in  many  instances  relief  is  given  against  mere  lapse  of  therefore  eqdtj 
time,  where  lapse  of  time  is  not  essential  to  the  substance  of  will   relieve 
the  contract  :    thus  in  the  case  of  an  estate  sold  by  auction,  against  the  lapse 
there  is  a  condition  to  forfeit  the  deposit,   if  the   purchase 
be  not  completed  within  a  certain  time:   and  in   such  case, 
a  Court  of  Equity   is  in  the  constant  habit  of  relieving 
against  tiie  lapse  of  time.     Here  also,   as  Lord  Redesdale 
observes,  that  is,  in  the  case  of  renewals,    "  the  time  is  not 
essential;  for  the  mere  object  of  fixing  a  time  is  to  preserve 
the  tenure,   and  the  remedies  for  the  rent  and  the  fine, 
where  it  is  more  than  nominal  ;  and  if  those  are  preserved, 
the  substance  of  the  contract  is  performed,  though  the  letter 
of  the  contract  may  not  be  preserved." — Redesdale  in  Len- 
non  v.  Napper. 

Therefore  the  mistake  of  the  argument  for  the  appellant  Time  is  not  at? 
in  the  case  oi'  Ross  v.  JVorsop,   is,    that  it  assumes  that  the  essential  part 
lapse  of  time  is  an  essential  part,    whereas  it  is  only  a  formal  "^  *''*  contract. 
part  of  the  contract  for  a  renewal. 

The  principle  (by  the  appellant)  has  been  misapplied  in 
the  case  oi'  Ross  v.  JVorsop ,-  it  is  true,  that  equity  will  not 
dispense  with  the  substantial  part  of  the  agreement ;  but  it 
is  also  true,  that  the  circumstance  of  time j  is  not  a  substan- 
tial part  of  the  agreement  for  a  renewal. 
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The  second  argument  used  by  the  appellant  in  this  case» 
Septennial  fines  ^^g   tj^^j.  »;  ^^  prolong"  the  nomination  of  a  life,  is  to  take 

are  compensa-  ^,         ,  riiic  ,•  ••r^  i 

tiou  for  the  drops  ^^'^y  the  chance  or  the  death  ol  a  cest2ii  que  vie,  ir  named 
of  the  lives.  in  time  ;  and  the  fine  attendant  thereon,  during  the  suspense 
of  such  nomination,  the  answer  to  which  is,  that  the  inven- 
tion of  septennial  fines,  with  interest  thereon,  vvas  arranged 
in  the  former  case  by  Chief  Baron  Gilbert  to  meet  this  very 
contingency,  and  compensate  for  its  disadvantages. 

"  The  next  case  is  Lord  Ross  v.  Worsop  :  there,  as  to 
Redeie  ^°"*  the  life  in  place  of  Elizabeth  Hoey,  the  relief  was  against 
mere  neglect.  There  had  indeed  been  no  change  of  pos- 
session in  that  case,  and  one  life  was  in  being;  and  the  change 
of  possession  is  only  material  as  it  changes  the  character  of 
the  landlord  in  respect  to  the  land,  when  he  takes  possession 
as  owner.  But  I  do  not  understand  what  is  said  by  Lord 
Lifford,  as  to  there  being  a  legal  estate  for  the  equity  to 
attach  upon.  The  equity  arises  from  the  contract;  the 
change  of  possession  is  a  circumstance,  as  it  alters  the  con- 
dition of  one  of  the  parties  materially  j  but  in  any  other 
view  I  do  not  understand  this  expression." — Lord  Redes- 
dale  in  Len?ion  v.  Napper. 

The  next  Case  is  [\st  May,  174<4'5) 


Cordelia  Pendred,  widow  ;  Morley' 
Where  a  lessee     Pendred,\\ex  eldest  Son,  an  infant, 

wilfullyconceals  j  j^j^^^  Ha'whshaXV, 

the  death  of  any  '  i-rT-»i-i 

ni  the  cestui  qui  Appellants.  ,  ship  of  Baltmglass,  in 

DIM,  and  acts  uii-  Jiivies  Carrol  Grijfith,    Esq.    and  [the  County  of  Wick- 


Sir  Maurice  Eustace, 
beintj  morti>;no-ce  in 
possession  of  theLord- 


der  such   con-     Abdicl  Edwards, 
ceaimentforhis  Respondents. 

advantage  ^ 


own 

the  lessor  is  not 


low,  took  upon  him 
to  make  leases  of  the 
estate  ;  and  by  inden- 
obliged  to  re-  tuie,  dated  the  24'th  of  April,  1683,  he  demised  the  lands 
new,  but  may  ^f  Ballyuure,  part  of  the  said  lordship,  containing  by  esti- 
Ifthe^flrfeTture  nation  1004  acrcs,  to  Joseph  Parrott  and  his  heirs,  for  the 
and  enter  upon  Hves  of  Peter  Parrot  his  son,  and  Joshua  Parrott  and 
and  hold  the  es-  Tlioinas  Lichfield,  two  of  his  grandsons,  at  the  yearly  rent 
***6-  of  5Li.50.  with  the  clause  of  renewal  for  ever,  upon  the  de- 

termination of  any  and  every  life  then  and  thereafter  to  be 
inserted  at  the  nomination  of  the  lessee,  upon  payment  of 
XlOO.  as  a  fine  for  each  life  so  to  be  inserted  :  and  it  was 
thereby  provided,  that  if  such  nomination  and  payment 
vvas  not  made,  from  time  to  time,  within  the  space  of  six 
months  after  the  death  of  any  and  every  of  the  said  persons, 
then  it  should  and  might  be  lawful  to  and  for  the  said  Sir 
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Maurice  Eustace,  his  heirs  and  assigns,  into  the  said  de- 
mised premises  to  re-enter,  and  tlie  same  to  have  again, 
repossess  and  enjoy,  as  in  his  and  their  former  estate. 

James  C;irroi,  Esq.  the  respondent  James'  grandfather, 
having  a  riglit  to  the  equity  of  redemption  of  the  premises,  in 
Trinity  Term,  1683,  preferred  hisbill  in  the  Court  of  Chan- 
cery in  Ireland,  against  Sir  Maurice  Eustace  for  a  redemp- 
tion, which  was  accordingly  decreed  ;  but  the  lease  to  Par- 
rott  was  confirmed.  And  this  decree  was,  on  the  21st  of 
March,  1699,  affirmed,  upon  an  appeal  to  the  House  of  Lords. 

Joseph  Parrott,  the  original  lessee,  let  out  several  par- 
cels of  the  land  to  under-tenants  for  the  same  lives,  but  at 
an  advanced  rent ;  particularly,  he  demised  one  parcel, 
containing  about  600  acres,  to  Richard  Clarke,  at  the  rent 
of  £100.  per  ann.  and  a  fine  of  ,£56.  upon  the  renewal 
of  every  life:  he  afterwards,  by  lease  and  release,  dated  the 
1st  and  2nd  of  July,  1709,  mortgaged  his  lease  forc£l00. 
to  Morley  Saunders,  Esq.  Doctor  of  Laws,  then  Prime 
Serjeant,  and  father  of  the  appellant  Cordelia  Pendred  ; 
and  in  the  same  year,  he  conveyed  his  equity  of  redemption 
to  Doctor  Saunders  for  £3S9,  reserving  to  himself  20  acres, 
which  he  was  to  hold  under  Doctor  Saunders  at  the  rent  of 
a  pepper-corn  ;  and  which  also  was  afterwards  purchased 
from  him  by  Doctor  Saunders,  who  likewise  brought  in 
the  several  interests  of  Joseph  Parrott's  lessees,  except  that 
of  Richard  Clarke. 

The  right  of  James  Carroll  to  the  estate,  subject  to  Par- 
rott's lease,  being  settled  by  the  decree  of  the  Court  of 
Chancery  and  the  judgment  of  the  House  of  Lords  ;  and 
Parrott's  interest  being  vested  in  Doctor  Saunders,  by  the 
several  assignments  above  mentioued;  and  Peter  Parrott,  a 
ces/ui  que  vie  in  the  lease,  being  dead  ;  James  Carroll,  by  in- 
denture, dated  the  1st  of  November,  1710,  reciting  the  for- 
mer lease,  in  consideration  of  ^165.  being  the  fine  payable 
by  the  former  lease,  and  the  interest  thereof  since  the  death 
of  the  cestui  que  vie,  demised  the  said  lands  of  Ballynure  to 
Elias  Crips,  in  trust  for  Doctor  S;nuKlers,  for  the  lives  of 
Joshua  Parrott  and  Thomas  Litchfield,  the  two  surviving 
lives  in  the  former  lease,  and  of  Richard  Clarke  ;  reserving 
the  same  rents  and  accates,  and  with  the  same  covenants  as 
were  contained  in  the  former  lease.  And  Doctor  Saunders, 
by  indenture,  dated  the  14th  of  December,  1711,  renewed 
the  lease  to  the  said  Richard  Clarke  for  the  same  lives,  and 
described  in  the  same  manner,  at  the  rent  of  ^100  and  a 
fine  of  ofSG. 
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James  Carroll,  in  April  1711,  made  a  mortgage  of  his 
estate  to  Doctor  Duncan  Cuming  in  fee,  for  £700 :  and  by 
his  will,  dated  the  2Sth  of  November,  1711,  he  devised  all 
his  estate  in  the  said  lands  to  the  said  Doctor  Duncan 
Cuming  and  Caleb  Thomas,  in  trust  for  the  issue  male  or 
female  of  his  own  body,  if  he  should  leave  any ;  and  for 
want  of  such  issue,  then  to  the  use  of  his  grandson,  the  res- 
pondent, James  Carroll  Griffith,  and  the  heirs  of  his  body. 
And  in  1712  the  testator  died  without  issue,  and  without 
altering  or  revoking  his  will  ;  whereby  the  estate,  subject  to 
the  said  mortgage,  vested  in  the  respondent  Griffith,  who 
was  then  an  infant  of  about  five  years  old,  and  did  not  at- 
tain his  full  age  till  the  year  1728. 

During  all  this  time,  Doctor  Saunders  never  applied  for 
a  renewal  of  his  lease;  pretending  he  was  not  informed,  nor 
ever  inquired  whether  Joshua  Parrott  and  Thomas  Litch- 
field, the  cestui  que  vies  in  the  original  lease,  were  living  or 
dead  ;  and  yet  in  this  interval  he  renewetl  the  leases  of  his 
under-tenants,  and  look  fines  upon  inserting  new  lives, 
which  he  alleo;ed  was  done  rather  to  obliije  the  tenants, 
than  because  it  was  in  any  way  necessary.  Accordingly, 
on  the  30th  of  September,  1727,  he  renewed  the  lease  to 
Richard  Claike,  for  the  following  lives;  viz.  the  life  of  Jo- 
shua Parrott,  (describing  him  by  the  name  of  Joshua  Parrott 
son  of  Joshua  Parrott,  late  of  Ballynurc,)  the  life  of  John 
Winnett,  (whose  name  was  inserted  in  the  place  of  Tho- 
mas Litchfield,  and  for  which  a  fine  of  £56.  was  paid,)  and 
the  life  of  the  said  Richard  Clarke. 

There  was  one  Joshua  Parrott,  then  living  in  the  neigh- 
bourhood of  the  estate,  who  was  the  son  of  Joshua  Parrott, 
the  real  ceslui  que  vie  in  the  original  lease,  and  grandson  of 
Joseph  Parrott  the  first  lessee :  but  no  reasor  could  be  as- 
signed why  the  description  o^ \\\e  ceslui  que  vie  in  the  origin- 
al lease,  who  was  therein  called  Joshua  the  grandson  of 
Joseph,  should  be  varied  in  the  renewed  lease,  and  hesiiould 
be  therein  styled  Joshua,  the  son  of  Joshua  Parrott ;  unless  it 
was  done  with  a  view,  that  from  the  identity  of  the  name  of 
both  these  persons,  and  of  their  fathers  and  family,  and  place 
of  abode,  (in  which  description  both  of  them  exactly  agreed,) 
and  by  leavingout  of  this  and  all  future  renewals,  the  distinc- 
tion of  his  being  the  grandson  of  Joseph,  (which  was  the  cir- 
cumstance in  which  they  differed,)  a  reputation  and  belief 
might  be  gained  amongst  the  under-tenants  and  neighbour- 
hood, that  Joshua  Parrott,  mentioned  in  the  renewed  lease, 
was  the  real  and  original  cestui  que  vie  ;  and  that  the  respon- 
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dent  Griffith,  who  was  then  an  infknt,  and  his  trustees,  who 
were  entire  strangers  to  all  the  transactions  rehiting  to  the 
original  or  renewed  leases,  might  afterwards  be  imposed 
upon,  and  induced  to  believe  the  same  thing  :  and  accord- 
ingly, in  all  the  leases  afterwards  made  of  that  part  of  the 
estate,  either  by  Doctor  Saunders,  or  by  Richard  Clarke, 
Joshua  Parrott  was  also  described  as  the  son  of  Joshua 
Parrott,  and  not  as  the  grandson  of  Joseph  Parrott. 

The  respondent  Griffith  attained  his  age  in  1728  ;  and 
soon  after  paid  off  Doctor  Cuming's  mortgage,  and  had  it 
assigned  to  the  respondent  Edwards  in  trust  for  him. 

Richard  Clarke,  one  of  the  cestui  que  vies  in  Doctor 
Saunders'  lease,  and  a  lessee  of  part  of  the  premises  under 
Doctor  Saunders,  died  on  the  29th  of  January,  1729  ;  hav- 
ing made  his  will,  whereby  he  devised  his  interest  in  the 
premises  to  his  nephew  George  Alcock;  who,  being  thereby 
entitled  to  Mr.  Clarke's  lease,  applied  to  Doctor  Saunders 
for  a  renewal;  and  accordingly,  on  the  7th  of  April, 
1730,  Doctor  Saunders  received  a  fine  of  £56.  and  granted 
a  new  lease  for  the  lives  of  Joshua  Parrott  the  son  of 
Joshua  Parrott,  John  Winnett,  and  the  said  George  Al- 
cock, whose  life  was  inserted  in  the  place  of  the  deceased 
Richard  Clarke. 

Although  Doctor  Saunders  renewed  the  lease  and  I'eceiv- 
ed  the  fine  of  his  under-tenant  Alcock,  in  about  two  months 
after  the  death  of  Clarke  the  cestui  que  vie ;  yet  it  was  near 
three  years  before  he  applied  to  the  respondent  Griffith  for 
a  renewal,  or  gave  him  any  notice  of  Clarke's  death. 

But  on  the  19th  of  February,  1732,  he  wrote  a  letter, 
informing  him  that  Mr.  Clarke  was  dead,  and  desiring  a 
meeting  to  be  appointed  for  renewing  the  lease  mid  paying 
the  fine;  and  in  his  letter,  named  George  Alcock  as  the 
life  to  be  substituted  in  the  place  of  Mr.  Clarke.  Upon 
the  receipt  of  this  letter,  tiie  respondent  went  with  Mr. 
Anderson  his  Attorney,  to  Doctor  Saunders'  house  in  Dub- 
lin ;  when  he  proposed  to  renew  the  lease  and  pay  the  fine, 
for  inserting  the  name  of  George  Alcock  in  the  place  of 
Richard  Clarke,  and  offered  a  Banker's  note  as  a  tender  of 
the  money  ;  and  the  respondent  inquiring  how  long  Clarke 
had  been  dead,  Doctor  Saunders  ansvvered,  that  Clarke 
had  been  dead  12  or  13  months;  but  that  lie  was  willing 
to  pay  interest  for  the  fine,  from  the  time  the  lease  ought  to 
have  been  renewed  :  and  upon  further  discourse,  the  res- 
pondent, or  his  agent,  mentioned  that  they  had  some  infor- 
mation that  Joshua  Parrott,  the  cestui  que  vie  in  the  original 
lease,   was  dead  ;   and  A^'>«^iug  inquired  whether   Thomas 
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Litchfield,  the  other  cestui  que  vie,  was  livingor  not,  Doctor 
Saunders  declared,  that  the  said  Parrott  was  still  living, 
and  said  he  was  a  poor  old  man;  and  that  about  three 
weeks  or  a  month  before,  he  had  seen  him  and  given  him 
a  piece  of  money ;  he  also  affirmed,  that  Thomas  Litchfield 
was  alive,  and  was  at  that  time  in  the  country;  and  the 
!Docrk)r  then  insisting  upon  the  tender  which  he  had  made, 
or  that  the  respondent  should  go  to  the  banker's,  who  would 
pay  down  the  money  ;  the  respondent  and  his  agent,  trusting 
to  the  Doctor's  affirmation,  that  Clarke  had  been  dead  no 
more  than  tv^elve  or  thirteen  months,  and  that  Thomas 
Litchfield  and  Joshua  Parrott  were  both  living,  declared 
they  would  admit  the  bank  note  as  a  sufficient  tender,  and 
would  not  take  advantage  of  the  lapse  of  time  since  the 
decease  of  Clarke,  provided  Doctor  Saunders  made  it 
appear  that  Parrot  and  Litchfield,  the  otlier  cestui  que  ties, 
were  still  living;  but  Doctor  Saunders  pretending  he  was 
soon  to  go  out  of  town,  and  that  his  attorney  was  at  that 
time  in  the  country,  it  vvas  agreed  to  put  off  the  farther 
consideration  of  the  affiiir  to  the  next  Easter  term. 

During  this  interval,  the  respondent  found  that  Richard 
Clarke  had  been  dead  about  three  years,  and  that  Doctor 
Saunders  had  renewed  the  lease  to  Clarke's  executor,  near 
three  years  before  the  last  meeting.  This  manifest  attempt 
lo  impose  upon  the  respondent,  put  him  upon  a  more  strict 
inquiry  after  the  other  lives,  and  at  last  he  discovered,  that 
Joshua  Parrott,  who  passed  in  the  neighbourhood  for  the 
cestui  que  vie  in  the  lease,  and  to  whom  Doctor  Saunders 
pretended  he  had  given  a  piece  of  money,  was  great  grand- 
son, and  not  the  grandson  of  Joseph  Parrot  named  in  the 
lease  of  1683,  and  1710,  and  was,  at  the  time  of  the  in- 
quiry, about  thirty  yeais  old  :  he  also  found  that  Joshua 
Parrott,  the  grandson  of  Joseph,  and  Thomas  Litchfield, 
the  two  real  cestui  que  vies,  had  been  soldiers  in  the  service 
of  Queen  Anne:  and  that  it  was  the  general  reputation, 
that  the  said  Joshua  Parrott  was  killed  at  the  seige  of 
Mercia,  in  the  year  1705  or  1706,  and  was  never  heard  of 
afterwards  ;  and  that  Thomas  Litchfield  had  died  on  shi[)- 
board,  in  his  voyage  from  the  seige  of  Barcelona,  in  or  about 
the  same  year;  and  that  his  widow  had  been  married  above 
twenty  years  to  a  second  husband.  Upon  these  discoveries 
it  appearing  that  Doctor  Saunders  had  been  guilty  of  great 
misrepresentation  and  concealment  of  the  truth,  with  a  de- 
sign to  impose  on  the  respondent,  he  declined  all  further 
meetings,  and  gave  him  to  understand  that  he  should  not 
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renew  the  lease,  which  he  insisted  was  absolutely  deter- 
mined upon  the  death  of  Richard  Clarke. 

Doctor  Saunders  therefore,  in  Trinity  term,  1733,  filed 
a  bill  in  the  court  of  Exchequer  in  Ireland,  against  the 
respondent,  and  Francis  Anderson  his  attorney,  who 
attended  at  the  meeting  above  mentioned,  and  against  tlie 
representatives  of  Doctor  Duncan  Cuming,  the  mortgagee, 
who  died  sometime  before;  and  set  forth,  that  he  had  been 
informed  in  the  year  1732  of  t!ie  death  of  Richard  Clarke, 
and  had  on  the  19th  of  February,  1732,  informed  the  res- 
pondent thereof,  and  tendered  a  fine  to  him,  for  inserting 
the  name  of  George  Alcock  in  the  room  of  Richard  Clarke; 
that  the  respondent  had  promised  to  renew  the  lease,  upon 
receiving  the  fine  with  interest  from  six  months  after  the 
death  of  Richard  Clarke,  which  he  stated  by  his  bill  to 
have  happened  about  January,  1731  ;  and  he  also  suggested, 
that  Joshua  Parrot  and  Thomas  Litchfield,  the  two  live* 
mentioned  in  the  leases  of  1683  and  1710,  were  still  livings 
but  as  they  had  been  a  great  number  of  years  out  of  the 
kingdom  and  not  heard  of,  he  was  willing  to  admit  them 
to  be  dead,  and  to  submit  to  pay  fines  for  three  lives,  and 
to  pay  a  fine  for  every  seven  years  for  each  life  respectively 
reputed  dead,  with  interest  for  each  respective  fine,  from 
the  time  that  it  ought  to  have  been  paid  ;  and  therefore 
prayed,  that  the  respondent  might  be  compelled  to  renew 
tlic  lease  for  the  lives  of  George  Alcock,  James  Carthy, 
and  John  Winnett,  with  the  reservations  and  provisions 
contained  in  the  original  lease. 

The  respondent,  in  the  same  term,  brought  an  eject- 
ment for  the  lands  on  a  double  demise  ;  viz.  of  himself  and 
the  respondent  Edwards,  as  the  assignee  of  Doctor  Cuming's 
mortgage. 

On  the  26th  ot  May,  1733,  the  respondent  put  in  his 
answer  to  Doctor  Saunders'  bill,  and  admitted  the  applica- 
tion made  to  him  in  1732,  for  a  renewal  and  the  tender  of 
a  fine;  and  set  forth  the  conversation  had  with  Doctor 
Saunders  on  that  occasion,  in  the  manner  above-mentioned  ; 
and  admitted  the  promise  not  to  take  advantage  of  the  lapse 
of  time  since  Clarke's  decease,  under  the  proviso  and  re- 
strictions before  stated ;  but  he  relied  on  the  legal  determi- 
nation of  the  lease,  and  insisted  on  Doctor  Saunders'  mis- 
representation of  the  time  of  Clarke's  death,  his  concealing 
the  death  of  Litchfield  and  Parrott,  and  his  varying  the 
description  of  Joshua  Parrott  in  the  lease  to  his  under 
tenants,  so  as  to  make  it  tally  with  a  person   then  in  being,, 
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and  thereby  induce  a  belief  of  his  being  the  original  cestui  que 
vie,  as  so  many  fraudulent  acts ;  and  for  which  reasons  he 
ought  not  to  have  any  assistance  or  relief  in  a  court  of  Equity. 

Doctor  Saunders  afterwards  amended  his  bill,  setting 
forth  the  proceedings  on  the  ejectment,  and  making  the 
respondent  Edwards  a  party,  and  praying  an  injunction  ; 
which  the  court  granted  till  the  hearing  of  the  cause,  on 
his  paying  the  rent  and  arrear  then  due,  and  on  his  enter- 
ing into  a  recognizance  to  be  acountable  for  the  mesne 
profits  of  the  lands  from  the  death  of  Richard  Clarke, 
subject  to  the  further  order  of  the  court. 

The  respondent  Carroll  put  in  his  answer  to  the 
amended  bill;  and  in  Easter  term  1734-,  filed  a  cross  bill 
against  Doctor  Saunders  and  his  under-lessees,  the  tenants 
of  the  land;  wherein  he  set  forth  tiie  death  of  all  the  cestui 
que  vies  in  Doctor  Saunders'5  lease,  and  charged  the  several 
fraudulent  practises  above  mentioned,  to  conceal  or  misre- 
present the  time  of  their  deaths ;  and  prayed,  that  the 
defendant  Saunders  might  account  for  the  rent  and  arrears 
to  the  death  of  Richard  Clarke,  and  for  the  mesne  profits 
from  that  time,  or  for  what  he  might  have  made  thereof 
without  his  wilful  default. 

Doctor  Saunders  put  in  an  answer  to  this  bill;  and  ad- 
mitted that  he  had  renewed  the  lease  to  Richard  Clarke  in 
1727,  and  had  received  a  fine  for  inserting  the  name  of 
John  Winnett  in  the  place  of  Thomas  Litchfield  ;  and  yrt 
j)retended,  he  had  no  reason  to  believe  that  Thomas  Litch- 
field was  dead.  He  also  admitted,  that  he  might  have 
said  at  the  meeting  with  the  respondent  Carroll  and  his 
agent,  in  February,  1732,  that  Thomas  Litchfield  was  alive 
and  in  the  country  ;  but  said  he  knew  nothing  of  him,  or 
where  to  inquire  about  him.  He  admitted  that  Joshua 
Parrott,  the  son  of  Joshua  Parrot,  was  named  as  a  cestui 
que  vie  in  the  leases  which  he  made  to  Richard  Clarke  and 
George  Alcock,  but  pretended  it  was  by  the  mistake  of  the 
clerk  who  engrossed  the  deed,  and  not  with  any  fraudulent 
view.  He  also  admitted,  that  he  told  the  respondent  at  the 
meeting  in  February  1732,  that  Joshua  Parrott,  the  original 
cestui  que  vie,  was  alive,  and  lived  in  the  neighbourhood  of 
the  estate;  that  he  had  lately  seen  him  and  given  him  a 
piece  of  money,  and  that  he  was  a  poor  old  man  :  but  said 
that  he  afterwards  found  himself  mistaken,  and  that  the 
person  he  meant  was  not  the  cestui  que  vie,  and  that  he 
seemed  to  him  to  be  a  middle-aged  man,  or  somewhat  ad- 
vanced in  years. 

Issue  being  joined  in  both  causes,  and  several  witnesses 
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examined  in  the  original  cause,  and  publication  passed, 
both  causes  came  on  to  be  heard  together,  on  the  8th, 
10th  and  I  lih  of  November,  1736  ;  when  it  was  ordered 
and  decreed,  that  the  original  will  of  Dr.  Morley  Saunders 
should  be  dismissed  with  costs,  and  that  the  injunction 
should  be  dissolved ;  and  that  the  cross  bill  should  be  re- 
tained, until  after  a  trial  at  law  should  be  had  on  the  eject- 
ment brought  by  the  respondent  for  the  recovery  of  the 
premises,  and  the  respondent  was  thereby  at  liberty  to  en- 
rol the  said  decree  with  costs;  which  was  accordingly  done. 

On  the  .5th  of  April,  1737,  and  before  a  trial  could  be 
had  on  the  ejectment.  Doctor  Saunders  died,  leaving  the 
appellant,  Cordelia,  then  the  wife  of  George  I'endred,  Esq. 
his  only  issue  and  heir  at  law  ;  but  before  his  death  he 
made  his  will,  dated  the  4th  of  April,  1737,  and  thereby 
devised  the  residue  of  all  his  real  and  personal  estate  (ex- 
cept some  particular  estates  not  comprised  in  the  said 
leases,  which  were  by  the  will  devised  to  Frances  his  wife, 
for  her  jointure)  to  the  appellant  John  Havvkshaw,  Isaac 
Dobson,  Esq.  and  Thomas  Medlicott,  gent,  and  their  heirs, 
in  trust  for  the  psyment  of  his  debts;  and  then  in  trust,  to 
permit  the  appellant  Cordelia,  to  receive  the  profits  to  her 
separate  use  during  her  life;  and  after  her  death,  in  trust 
for  the  appellant  Morlay  Pendred,  eldest  son  of  the  appel- 
lant Cordelia,  and  the  heirs  of  his  body,  with  several  re- 
mainders over ;  and  appointed  the  said  John  Hawkshaw, 
Frances  Saunders  and  Thomas  Medlicott,  executors  of  his 
will  J  who  proved  the  same,  and  took  upon  them  the  ex- 
ecution of  the  trust. 

The  ejectment  brought  by  the  respondent  in  1733, 
liaving  abated  by  the  death  of  Doctor  Saunders,  the  res- 
pondent, as  of  Easter  term,  1737,  brought  a  new  ejectment 
in  the  name  of  Samuel  Cooke,  lessee  of  both  the  respond- 
ents; to  which  the  said  Medlicott  and  the  appellant  Hawk- 
shaw, made  their  defence  ;  and  the  same  having  been  tried 
at  Wicklow,  at  the  Summer  assizes,  1737,  and  the  said 
Medlicott  and  the  appellant  Hawkshaw  not  offering  any 
evidence  whatsoever  to  shew  that  any  of  the  lives  were  in 
being,  the  respondent  Griffith   obtained  a  verdict;  but  by  > 

mistake  in  the  declaration,  as  to  the  time  of  laying  the  de- 
mise, he  got  a  verdict  only  for  three-fourths  of  the  said 
lands;  the  demise  being  laid  before  one  of  the  coheirs  of 
Doctor  Cuming  had  assigned  to  the  respondent  Edwards: 
and  the  respondent  having  obtained  judgment  on  this  ver- 
dict, Medlicott  and  the  appellant  Hawkshaw  brought  a  writ 
of  error  in  the  Exchequer  chamber  to  stay  execution. 
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The  respondent  therefore,  in  Easter  term,  1738,  brought 
a  new  ejectment  on  his  own  demise  for  the  whole  lands,  to 
which  Medlicott  and  the  appellant  Hawkshaw  made  de- 
fence; and  the  respondent  obtained  a  verdict  at  the  then 
next  assizes,  and  in  Michaelmas  term  following,  entered  up 
judgment  thereon;  whereupon  Medlicott  and  the  appellant 
Hawkshaw  brought  another  writ  of  error,  which  they  after- 
wards withdrew;  so  that  the  respondent  was,  by  habere 
facias  possessionem,  put  into  possession  of  the  premises  on 
the  2tl  of  April,   1739. 

The  cross  cause  having  been  duly  revived,  came  on  to 
be  heard  upon  the  8th  of  June,  IT-il,  when  it  was  decreed 
that  it  should  be  referred  to  the  Chief  Remembrancer,  or 
his  deputy,  to  state  an  account  between  the  respondent  and 
the  executors  of  Doctor  Saunders,  of  the  rents,  accates  and 
duties  of  the  premises,  according  to  the  rent  reserved  by 
the  lease  made  by  James  Carroll  to  the  said  Doctor  Saun- 
ders, until  the  death  of  the  said  Richard  Clarke;  and  it 
was  also  ordered,  that  the  said  Thomas  Medlicott,  Frances 
Saunders,  and  the  appellant  Hawkshaw,  executorsof  Doctor 
Saunders,  should  account  with  the  respondent  for  what 
they  or  their  testator  made  or  might  have  jnade,  without 
his  or  their  wilful  default,  out  of  the  premises,  from  the 
death  of  Richaid  Clarke,  till  the  respondent  was  put  in 
possession. 

From  these  decrees  the  present  appeal  was  brought ; 
and  on  behalf  of  the  appellants  it  was  insisted,  that  no  proof 
T.  Clarke.*  ^^*^'  been  made  of  any  fraud  or  designed  misrepresentation 

in  Doctor  Saunders  ;  or  that  he  had  any  notice  of  the 
deaths  either  of  Parrott  or  Litchfield,  at  the  time  of  his 
application  for  a  renewal.  That  it  was  impossible,  from 
the  evidence,  to  fix  when  Doctor  Saunders  ought  to  have 
demanded  a  renewal,  so  as  to  save  his  lease;  unless  the 
exact  point  of  time  could  be  ascertained,  when  the  pre- 
sumption of  their  being  alive  ceased,  and  of  their  being 
dead  began  ;  and  consequently,  there  was  no  proof  of  a 
breach  of  the  covenant  for  renewal  by  any  lapse  of  time. 
If  it  was  to  be  supposed  that  Parrott  and  Litchfield  were 
dead  in  the  wars,  before  the  lease  granted  by  the  respon- 
dent's ancestor  to  Doctor  Saunders,  it  was  the  fault  of  the 
lessor  to  grant  such  a  lease;  but  it  was  to  be  presumed  that 
they  were  then  living,  not  the  least  evidence  had  been 
ottered  of  their  deaths,  but  only  of  their  long  f\bsence.  And 
it  would  be  of  very  fatal  consequence  to  lessees  of  this  kind, 
who  were  very  numerous  in  Ireland,  to  be  obliged,  upon 
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pain  of  forfeiting  their  leases,  to  make  applications  to  re- 
new, before  they  have  notice  of  the  deaths  of  their  cestui 
que  vies  ;  especially  as  it  is  in  the  power  of  the  landlord, 
by  the  Irish  statute  of  7  Will.*  3.  c.  8,  to  call  upon    his 


*  Those  whose  real  interests  attached  on  the  non-existence  of 
others,  were  bv  the  common  law  great! v  delayed  in  )esirally  obtain-      '  "'"  '^,^*^ 

.-'^,.  11  1  1,11-  comnion  law  to 

ing  possession  or  their  estates,    and  that,   though  the  hves    upon     .^^.^  ^j^^  ^ 
which  they  depended  were  at  an  end,  owing  to  the  almost  insuper-  ^f  ^  ijf^^ 
able  difficulty  of  proving  that  circumstance. — Run.  on  Eject.  325. 

The  remedy  for  this  evil  at  the  common  law  is,  in  England  the 
19  Car.  2.  c.  6. 

The  7  Will.  3.  c.  8.  Ir.,  is  very  nearly  a  transcript  of  this 
English  act ;  save  that  so  much  of  the  19  Car.  2,  as  relates  to  copy- 
hold tenants  is  omitted  in  the  latter,  and  that  the  clause  of  the  7 
W.  3.,  which  corresponds  in  substance  with  the  second  section  of 
the  19  Car.  is  more  concisely  worded. — 1  Gabb.  Dig.  46 1. 
The  Jbllowing  is  the  Irish  Statute,  7  Will.  3.c.  8. 

An  act  for  redress  of  inconveniences  for  want  of  proof  of  the 
deceases  of  persons  beyond  the  seas,  or  absenting  themselves,  upon 
whose  lives  estates  do  depend. 

"  Whereas  divers  loids  of  manors  and    others   have  used  to  INliscbief  to  les- 
grant  estates  by  lease  for  one  or  more  life  or  lives,  or  else  for  years  sors  and  rever- 
determinable  upon  one  or  more  life  or  lives;  and  it  hath  often  hap-   f'0"^'"=*>  by   be- 
pened,  that  such  person  or  persons,  for  whose  life  or  lives  such  es-  'J"^  j"*^!°  prove 
tates  have  been  granted,  have  gone  beyond  the  seas  and  absented  g^^g  ^'f^^!  "whose 
themselves  for  many  years,  that  the  lessors  and  reversioners  cannot  ji^es  estates 
find  out  whether  such  person  or  persons  be  alive  or  dead,  by  reason  held. 
whereof  such  lessors  or  reversioners  have  been  held  out  of  posses- 
sion of  their  tenements  for  many  years  after  all  the  lives  .upon  which 
such  estates  depend  are  dead,  in  regard  that  the  lessors  and   the 
reversioners,  when  they  have  brought  actions  for  the  recovery  of 
their  tenements,  have  been  put  upon  it  to  prove  the  death  of  their 
tenants,  when  it  is  almost  impossible  for  them  to  discover  the  same  : 
for  remedy  of  which  mischief  so  frequently  happening  to  such  les-  Persons  for 
sors  or  reversioners,  be  it  enacted,  that  if  such  person  or  persons,  whose  lives  es- 
fbr  whose  life  or  lives  such  estates  have  been  or  shall  be  granted  *"''"*  sraoted, 
as  aforesaid,  shall  remain  beyond  the  seas,  or  elsewhere   absent  ^"*'^"*  *"■  ^^' 
themselves  in  this  realm,   by  the  space  of  seven  years  together,  g°"     ^^^'^    °^, 
and  no  sufficient  and  evident  proof  be  made  of  the  lives  of  such  „o  proof  of  their 
person  or  persons  respectively,  in  any  action  commenced  for  the  lives  in  aciion 
recovery  of  such  tenements  by  the  lessors  or  reversioners,  their  by  lessor  or  re- 
heirs   or  assigns ;  the  judges  before  whom  such  action    shall  be  ^eisioner,  shall 
brought,  shall  direct  the  jury  to  give  their  verdict,  as  if  the  person  ^^  accounted  as 
so  remaining  beyond  the  seas,  or  otherwise  absenting  himself,  were 
dead s.  1. 

"  And  be  it  further  enacted,   that  in  any  such  action  wherein  Jurors  upon 
the  life  or  death  of  any  such  person  or  persons  shall  come  in  ques-  snoh  trial,  the 
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lessee,  after  seven  years  absence  of  a  nominee  or  cestui  que 
vie,  and  oblige  him  to  prove  him  to  be  living.  But  sup- 
posing Doctor  Saunders  to  have  been  guilty  of  any  neglect 
or  delay  in  this  case,  it  is  the  constant  practice  of  courts  of 
Equity  to  relieve  against  a  lapse  of  time  in  the  performance 
of  covenants  or  conditions,  where,  as  in  the  present  case, 
a  compensation  can  be  made  for  the  delay  ;  and  more  es- 
pecially, where  such  lapse  of  time  has  happened  by  mistake 
or  accident,  and  where  the  injury  arising  from  a  refusal  of 
relief  will  be  irreparable,  by  losing  the  estate  itself,  and  all 
the  improvements  made  upon  it  in  confidence  of  a  conti- 
nuance of  the  lease. 

On  the  other  side  it  wos  cosUended,  that  the  lease  being 
determined,  and  the  time  of  renewal  long  since  elapsed,  and 

greatest  part  of  tion  between  the  lessor  or  reversioner,  and  the  tenant  in  possession, 
whose  estate  jt  shall  and  may  be  lawfid  for  the  lessor  or  reversioner  to  take  ex- 
lield  by  leases  ception  to  any  of  the  jurors  returned  for  the  trial  of  that  cause,  that 
be  lalh'  o-  d  ^'^^  greatest  part  or  the  real  estate  of  any  such  juror  is  held  by 
"  *  lease  for  life  or  lives,  who  upon  proof  thereof,  shall  be  set  aside, 
as  in  case  of  other  legal  challenges. — s.  2. 

"  Provided  always,  and  be  it  enacted,  that  if  any  person  orper- 
sai    persons   g^^^^  gj^^jj  ^^  evicted  out  of  any  lands  or  tenements  by  virtue  of 
return  after,  ov     ,  .         ^  ■,      n  \      -c  \  '  ^ 

proved  to  have  ^    '  '^       atterwards,  it   such  person  or  persons,  upon  whose 

been  living  at  hfe  or  lives  such  estate  or  estates  depend,  shall  return  again  from 
time  of  eviction,  beyond  the  seas,  or  shall  on  proof,  in  any  action  to  be  brought 
lessee  may  re-  for  the  recovery  of  the  same,  be  made  appear  to  be  Ijving,  or  to 
enter  and  reco-  have  been  living  at  the  time  of  the  eviction,  that  then  and  from 
yer  damages  the  thenceforth,  the  tenant  or  lessee,  who  was  ousted  of  the  same,  his 
u    pro    i  le-     ^^  their  executors,  administrators  or  assigns,  sh.all  or  may  re-enter, 

CCIVCQ*    Willi  111-  o         '  •/  ' 

terest  as  well  re-possess,  have,  hold,  and  enjoy  the  said  lands  or  tenements,  as 
where  said  per-  in  his  or  their  former  estate,  for  and  during  the  life  or  lives,  or  so 
sons  are  dead  at  long  term  as  the  said  person  or  persons  upon  whose  life  or  lives 
time  of  bringing  the  said  estate  or  estates  depend,  shall  be  living;  and  shall  also 
the  action,  as  if  upon  action  or  actions  to  be  brought  by  him  or  them  against  the 
"'"^'  lessors,  reversioners,  or  tenants  in  possession,  or  other  persons  res- 

pectively, which  since  tlie  time  of  the  said  eviction  received  the 
profits  of  the  said  lands  or  tenements,  recover  for  damages  the  full 
profits  of  the  said  lands  or  tenements  respectively,  with  lawful  in- 
terest, for  and  from  the  time  that  he  or  they  were  ousted  of  the  said 
lands  or  tenements,  and  kept  and  held  out  of  the  same  by  the  said 
lessors,  reversioners,  tenants,  or  other  persons,  who  after  the  said 
eviction,  received  the  profits  of  the  said  lands  or  tenements,  or  any 
of  diem  respectively,  as  well  in  the  case  where  the  said  person  or 
persons,  upon  whose  life  or  lives  such  estate  or  estates  did  depend, 
are  or  shall  be  dead  at  the  time  of  bringing  the  said  action  or  ac- 
tions, as  if  the  said  person  or  persons  were  then  living." — s.  S. 
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Doctor  Saundors  haviiifj^  declined  all  applications  to  add  to  w.  Murray 
any  new  life,  till  near  three  years  after  the  decease  of  the  j.  Browne.' 
surviving  cestui  que  vie,  [there  was  no  foundation  to  relieve 
against  the  lapse  of  time,  even  supposing  it  to  have  hap- 
pened fioin  an  innocent  neglect:  because  it  was  an  essen- 
tial part  of  the  agreement,  that  the  new  life  should  be  named 
within  the  limited  time ;  anil  inserted  for  this  particular  pur- 
pose, that  the  lessor  might  from  thenceforth  have  his  chance 
of  a  new  fine,  by  the  death  of  the  new  cestui  que  vie ;  and 
therefore  a  court  of  Equity  could  not  dispense  with  the 
lessee's  neglect  of  nomination,  without  destroying  a  substan- 
tial part  of  the  contract,  and  depriving  the  lessor  of  a  be- 
neficial chance,  for  which  the  court  could  not  give  a  com- 
pensation.] That  Doctor  Saunders  appeared,  from  a  variety 
of  circumstances,  to  have  acted  a  very  unfair  part,  not  only  Tins  fraud  was 
by  chan<jin<r  the  description    of  one  of  the  cestui  que  vies,     ?•'?"''!• 

j*',^"  .«"  .i  '    wliicli  tins  case 

but  also  HI  attemptuig,  by  concealment  and  misrepresenta-  turned,  and  not 
tion  of  the  truth,  to  ensnare  the  respondent  into  a  renewal  :  on  the  preced- 
for  it  was  in  proof,  that  upon  the  treaty  in  February,  1732,   i"s  reasoning  of 

:n»ii*  I  »i  I.JI-*         ^i"  1  tlie  counsel    for 

m  Uublni,  and  upon  the  respondent  s  desuino-  to  know  how  ,,  ,    . 

'  '  '  ^  ^  uie  respondent. 

long  Clarke  had  been  dead,' Doctor  Saunders  affirmed,  Note  by  Editor. 
that  he  had  been  dead  only  thirteen  or  fourteen  months, 
though  he  knew  that  Clarke  had  been  dead  near  three 
years,  and  though  he  had  actually,  on  the  7th  of  April, 
1730,  renewed  a  lease  with  George  Alcock,  who  was  Clarke's 
devisee.  And  when  the  respontlent,  at  the  same  time,  in- 
quired what  was  become  of  Thomas  Litchfield,  one  of  the 
original  cestui  qui  vies,  Doctor  Saunders  falsely  affirmed, 
that  he  was  in  the  country  ;  though  in  the  year  1727  he 
had  renewed  an  under  lease  for  the  life  of  John  Winnett, 
in  the  room  of  Litchfield,  and  took  £56  for  it,  which  was 
the  full  fine  for  adding  a  new  life.  And  as  to  Joshua  Par- 
rott,  the  orl'^ina.]  cestui  que  vie,  whose  description  was  varied 
in  the  renewed  leases,  as  before  mentioned,  the  respondent 
having  some  suspicion  of  his  death,  particularly  inquired  of 
Doctor  Saunders,  during  the  treaty,  if  he  was  ihen  living: 
to  which  the  Doctor  affirmed,  and  repeated  the  affirmation, 
that  Joshua  Parrott,  the  cestui  que  vie  in  the  lease*  was 
alive,  and  had  been  with  him  about  three  weeks  or  a  month 
before,  and  was  a  poor  old  man,  to  whom  he  had  given  a 
piece  of  money.  All  which  now  appeared  to  be  a  manifest 
untruth.  As  to  the  pretence,  that  the  description  of  this 
man  was  varied  by  the  mistake  of  the  engrossing  clerk,  there 
was  not  the  least  proof,  or  even  a  probability  of  it ;  for  there 
was  nothing  that  could  mislead  the  person  who  drew  or  tn- 
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grossed  the  new  lease,  it  being  n.'iturall}'  the  practice  to  fol- 
low the  descriptions  of  the  old  leases,  and  not  to  form 
new  and  different  ones.  It  was  therefore  hoped,  that  after 
so  long  an  acquiescence  under  the  decree  of  November, 
1736,  for  dismission  of  the  original  bill,  and  after  the  trial 
of  two  ejectments,  and  verdicts  obtained  in  both,  the  de- 
crees would  be  affirmed,  and  the  appeal  dismissed  with  ex- 
emplary costs 

Accordingly,  after  hearing  counsel  on  this  appeal,  it 
was  ordered  and  adjudged,  that  the  same  should  be  dis- 
^j  "  ^  -  n^isseJ  .  and  the  decrees  therein  complained  of,  affirmed  : 
and  it  was  further  ordered,  that  the  appellants  should  pay 
to  the  respondents,  ^£100  for  their  costs,  in  respect  of  the 
said  appeal. — 4  Bio.  Par.  Ca.  5V2.. 


Obsnvatlotis  on  the  Cas^.'  ofPendred.  v.  Griffith. 

This  is  the  third  reported  case  on  the  subject  of  renewals 
in  Ireland  ;  and  in  it,  as  in  the  two  former,  the  decree  of  the 
court  of  Exchequer  in  Ireland,  was  affirmed  by  the  House 
of  Lords  in  England.  In  this  case,  as  well  as  in  the  pre- 
ceding one  of  Ross  v.  Worsop,  Chief  Baron  Marlay  pre- 
sided in  the  Irish  court  of  Exchequer;  both  these  cases 
contain  negative  clauses,  that  is,  special  provisoes,  that  the 
tenant's  right  of  renewal  should  be  lost,  if  he  neglected  to 
renew  within  the  time  prescribed;  a  circumstance  which 
distinguishes  both  these  cases  from  the  first  one  o^  Sweet  v. 
Anderson.  In  this  third  case  the  renewal  was  refused  by  the 
Exchequer,  and  its  decree  affirmed;  but  the  ground  upon 
which  the  renewal  was  refused,  has  been  a  matter  of  some 
controversy,  although  not  now  of  any  doubt.  The  diffi^r- 
ence  of  opinion  turned  on  the  question,  whether  the  renewal 
in  this  case  was  refused  on  the  ground,  that  the  tenant  had 
lapsed  his  time,  or  that  he  had  acted  with  fraud  to  the 
landlord  :  the  latter  is  the  better  and  now  established  opi- 
nion. It  seems  that  the  former  opinion  had  been  adopted 
in  a  judgment  imputed  to  Lord  Mansfield,  in  the  case  of 
Kane  v.  Hamilton^  given  by  Mr.  Ridgeway,  not  on  his  own 
authority,  but  from  the  contribution  of  a  professional  gen- 
tleman, in  respect  to  whose  accuracy  Mr.  Ridgeway  ex- 
presses his  strong  reliance:  according  to  this  source  the 
following  opinion  on  this  case  is  imputed  to  Lord  Mans- 
field. 
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"  Tliese  cases,  {Siveetv.  Andersoji,  and  Boss  v.  Worsop,)   Opii.ioiioiLoid 
therefore,  turning  upon  their  pecuhar  circumstances,  did  not   Mansfield  on 
establish  any  general  rule  as  contended  by  the  respondent,   I'tin'-redi:.  Grif- 
and  this  is  proved  by  the  case  o(  Pe?idrcd  v.  Griffith.,  in  1 744',    ■'' ' 
where  the  decree  was  founded  on  the  lapse  and  omission  to 
renew  within  the  time  limited." — I  Ridg.  P.  C.  185, 

In  respect  to  this  opinion  so  imputed  to  Lord  Mansfield,  gf  pjr.  u;<i"e- 
Mr.  Ridgeway  presumes  to  express  a  different  opinion,  in  way  ; 
the  following  note  : — 

*'  Qjtere.  Was  not  the  fraud  of  the  tenant  in  concealing 
the  death  of  the  cestui  que  vie,  a  much  stronger  foundation 
for  refusing  a  renewal  ?" — Ibid. 

This  opinion  of  Mr.  Ridgeway  was  many  years  after-  ;,:ia  or  Lord  Up- 
wards adopted  and  sanctioned  by  the  high  authority  of  des-iaie.  Co.-.tia. 
Lord  Chancellor  Redesdale,  in  the  words  following: — 

"  The  next  case  is  Pendred.  v.  Griffith,  which  is  not 
fairly  stated  in  the  judgment  attributed  to  Lord  Mansfield, 
in  Kane  v.  Hamilton  :  that  was  a  case  of  gross  fraud,  the 
tenant  taking  advantage  of  the  ignorance  of  his  own  lessor, 
and  taking  fines  himself  from  his  under-tenants  upon  the 
fall  of  the  very  lives,  upon  which  he  ought  to  have  paid 
fines  himself.  That  must  have  been  decided  as  a  case  of 
gross  fraud,  and  yet  Lord  Mansfield  is  made  to  state  it  as 
dependent  only  on  lapse  of  time." — 2  Scho.  and  Lef,  682. 

These  two  variant  views  in  respect  to  this  case,  afford 
one  of  the  most  important  distinctions  that  occur  in  the 
Jaw  respecting  this  subject;  namely,  whether  the  case  be 
one  of  fraud  or  mere  neglect,  in  respect  to  which  the  law 
has  long  been,  that  equitj'  will  not  grant  a  renewal  in  the 
case  of  fraud,  though  it  will  in  that  of  mere  neglect.  But 
it  seems  that  this  opinion  had  not  been  adopted  by  Lord 
Mansfield  at  the  time  when  he  gave  his  judgment  in  Kane 
v.  Hamilton  ;  and  that  he  was  then  of  opinion  that  mere 
lapse  of  time  might  forfeit  the  right  of  the  tenant  to  a 
renewal.  It  would  also  seem  that  he  endeavoured  to  press 
the  particular  case  ot  Pendred  v.  Griffith  into  the  support 
of  that  view  of  this  subject,  namely,  that  mere  lapse  of 
time  would  justify  a  forfeiture.  But  it  appears  that  this 
case  does  not  sustain  that  viev/  of  its  exclusive  or  indeed 
its  proper  application  ;  because  it  is  clear,  that  the  conduct 
of  Doctor  Saunders,  who  here  represents  the  claim  of  the 
tenant,  was  tainted  with  abundant  suppressions  of  truth, 
and  suggestions  of  falsehood  for  the  interest  of  himself, 
and  against  that  of  his  landlord,  to  justify  a  court  of 
Equity  in  adopting  that  paramount  antl  outside  view  which 
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must  disentitle  him  to  the  relief  he  claimed;  and  to  jus- 
tify every  reader  of  this  case  in  the  opinion  that  his  con- 
duct prima  facie  was  so  strongly  objectionable  as  not  to 
permit  the  denial  of  his  application  for  a  renewal  to  rest 
on  any  other  ground,  save  his  conduct,  that  is,  his  mis- 
conduct alone.  There  never  was  a  question  at  any  time 
among  lawyers,  but  that  clear  fraud  in  the  applicant  would 
disenlitle  him  to  a  renewal,  independently  of  any  other 
reasons  ;  and  as  in  this  case  the  fraud  of  Doctor  Saunders 
was  clear,  it  never  can  with  reason  be  contended,  that  this 
case  was  decided  upon  any  other  ground,  or  that  mere  lapse 
of  time  could  make  any  part  of  that  ground  :  to  say  the 
least  of  it,  on  the  latter  point,  this  case  must  be  perfectly 
neutral  ;  and  does  not  at  all  stand  in  the  way  of  the  long 
line  of  autiioritics  from  Chief  Baron  Gilbert  downwards; 
uniting  to  shew  that  the  equity  of  Ireland,  has  uniformly 
relieved,  against  mere  lapse  of  time  in  the  tenant,  with  the 
exception  of  two  or  three  cases  that  occurred  in  the  interval 
between  BatemaJi  v.  Miirrat/,  and  the  time  when  tlie  appel- 
late jurisdiction  was  removed  from  the  House  of  Lords  in 
England  to  that  of  Ireland.  The  Editor  apprehends  under 
the  sanction  of  Lord  LifTbrd,  that  the  cases  in  that  interval 
operate  as  an  exception  under  an  extraordinary  state  of 
things,  and  prove  nothing  either  way. 

Lord  Redesdale  with  great  propriety  expresses  an  un- 
certainty whether  the  opinion  here  imputed  through  Mr. 
Ridgeway  to  Lord  Mansfield,  can  with  accuracy  be  attached 
to  that  noble  judge  as  his  opinion  ;  for  Lord  Redesdale 
speaks  of  it,  as  the  supposed  opinion  of  Lord  Mansfield, 
and  the  opinion  imputed  to  Lord  Mansfield.  The  effort 
of  Lord  Redesdale  to  disconnect  it  from  Lord  Mansfield, 
is  amongst  the  proofs  that  Lord  Redesdale  does  not  deem 
it  sustainable  ;  and  this  effort  is  still  more  strongly  supported 
by  Lord  Redesdale  in  his  full  answer  to  the  argument,  under 
whatever  sanction  it  may  be  introduced.  The  case  however 
of  Peiiched  v.  Griffilh  supplies  some  internal  evidence  that 
Mr.  Ridgeway  or  his  friend  was  but  too  accurate  in  imputing 
this  objectionable  opinion  to  Lord  Mansfield.  It  appears 
from  this  case  that  W.  Murray  was  one  of  the  two  advo- 
cates, who  argued  for  the  respondents  in  Pendred  v.  Grif- 
fith^ before  the  Lords  in  England  ;  that  was  in  the  year 
1744^.  The  Hon.  William  Murray  (Earl  of  Mansfield) 
was  called  to  the  bar  in  1731 ;  he  was  the  fourth  son  of  the 
Earl  of  Stormont,  and  connecting  his  high  lineage  with  the 
highest  collegiate  education,  he  came  into  full  business  im- 
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mediatelijy  and  there  was  no  interval  between  his  first  ap- 
pearance at  the  bar,  and  his  being  thereafter  universally 
resorted  to  in  all  matters  of  consequence,  as  well  as  on 
every  thing  public  or  interesting.  It  is  therefore  clear  he 
was  in  eminent  business  in  the  year  IT'H  :  and  there  is  every 
reason  to  suppose  that  he  was  the  same  W.  Murray  men- 
tioned by  the  reporter  Brown,  as  one  of  the  two  advocates 
in  the  appeal  cause  of  Pendred  v.  GriJJit/i.  Certain  it  is, 
that  a  part  of  the  argument,  by  tht>se  advocates  in  this 
case,  and  all  the  objectionable  part  of  tiieir  argument,  is  of 
the  same  tenor  with  that  subsequent  judgment  iniputed  to 
Lord  Mansfield  in  Kane  v.  Hamilton, 

For  the  purpose  of  this  observation  the  Editor  has  only 
to  refer  to  the  first  part  of  the  argument  by  the  advocates 
for  the  respondents  which  he  has  included  within  brackets; 
vide  ante^  p.  41,  all  of  which  he  presumes  to  say  is  untenable 
argument  on  this  subject ;  butyet  squares  with  the  judgment 
imputed  to  Lord  Mansfield  in  Kaiie  v.  Hamilton.  The 
strong,  and  the  only  strong  part  of  their  argument  is,  he 
submits  that  which  follows  after,  namely,  the  fraud  of  Dr. 
Saunders;  and  constitutes,  as  he  apprehends,  the^sufiicient 
and  exclusive  point  on  which  this  case  turned. 

The  next  Case  is  {29th  March,  1765,) 

Charles  Vipont  Charles,  Esq.  \    Sir  Arthur  Langford,  To  a  bill  brought 

Appellant.  #  Bart.,  deceased,   being  for  the  renewal 


I 


TheBislit  Hon.  Hercules  L«/?e-- V  seised  in  fee  of  the  se-  «f  please  for 

°„,Ti7  /  1.  iij      lives,  the  defeii 

ford  Ro'wleij,  /veral  towns  and    lands  ^ant plead. the 


S: 


Respondent.  ^of  Piercetown,  Landy  minutes  of  a  de- 

and  others,  part  where-   creeia  a  former 


of  were  by  him  purchased   from  the  Earl  of  Bellamount,  J,"^*^^™"^''^^/"'" 

did   by  lease  dated  the  22d   of  March,   1697,  demise  the  pole,T/the"per- 

same  to  John  Charles,  his  heirs  and  assigns,  for  the  Ifves  son  under  whom 

of  Alice  his   wif^,  and   Richard  Charles  their  eldest  son,  f'e   present 

and  of  John  ^Vard,  son  of  Edward  and  Margaret  Ward,  ';|,''""ifb''''wh"ch 

sister  of  the  said  Alice  Charles,  and  the   longest  liver  of  ^i'^^tp^  {J^^ ''^ 

them,  at  the  rent  of  £366,  payable  half-yearly,  on  every  court  ordered 

1st  day  of  May,  and  Isl  day  of  November,  over  and  above  that  bill  to  be 

quit  rents,  crown  rents,  patent  and  chief  rents,  and  all  other  J^'^ni'ssed. 

T  „',  't  .,  .       c  I  This  plea  ought 

taxes  of  what  nature  soever:    with  a  covenant  of   renewal  nottobeailow- 

upon  payment,  by  the  said   John  Charles,    his  heirs  or  as-  ed,  but  should 

signs,  of  a  fine  of  ^100,  to  Sir  Arthur  Langford,  his  heirs  stand  for  an  an- 

or  assifins,  havinc;  then  the  immediate  inheritance  of  the  ^we"-  with  li- 
ft    '               f'  bertj  to  except. 
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,pi^  ^  .  ,  lands,  within  one  year  next  after  the  decease  of  any  of  tlie 
minatesofade-  P^rsons  for  whose  livcs  the  lease  was  made;  the  person 
cree  dismissing  paying  siich  finc,  having  two  lives  remaining  and  undeler- 
a  bill,  are  not  mined,  and  presenting  a  pair  of  indentures  of  lease,  fairly 
pea  able  in  bar  (j,a\vn  and  encjrossed  upon  parchment,  purporting  a  demise 

to   HUOthcr    suit  r*      t  .  IT  ST  'II  o 

brought  for  the  of  the  premises  for  the  two  surviving  lives,  and  that  of  the 

same  matter ;  Other  person  then  to  be  nominated,   and   the  lives  of  the 

for  minutes  are  longest  liver  of  them,    under  the  same  reservations,  cove- 

bat  evidence  of  ii^nts,  and  clauses  of  renewal,  as  in  the  original  lease  ;  with 

the  judgment  of        f.       ,  ^  ■         f  i       i-i 

the  court,  and  ^  lartlier  Covenant  tor  renewmgtor  ever  on  the  hke  terms  ; 
the  ground-  and  also  a  covenant  restraining  the  said  John  Charles,  his 
work  of  the  de-  exccutors,  administrators  and  assigns,  from  giving,  selling, 
cree,  out  are  oy  orranting  or  alienating  his  or  iheir  estate  in   the  premises, 

no  means  con-  i  p  i  i 

elusive ;  being  "''  ^"X  P^''*^  thereot,  to  any  person  or  persons,   otl)er  than 

sometimes  mis-  the  wife,  children,  grandchildren,  or  posterity  of  the  said 

taken  by  the  John  Charles,  without  the  consent  of  Sir  Arthur  Langford, 

oeicer.and  often  j^jg  {j^jj-g  q^.  assigns,  first  had  and  obtained  in  writing  under 

rectified  and  va-    i  i  ,  i  " 

ried   by   the  "'^""  and  SCal. 

court,  upon  a  By  virtue  of  this  lease,  John  Charles  entered;    but  was 

summary  appli-  soon  after  disturbed  in  his  possession,  and  involved  in  se- 
'^^*'°"*  veral  disputes  and   suits  with  other  persons   claiming  title 

to  several  parts  of  the  demised  premises,  which  suits  Sir 
Arthur  Langford,  by  letters  and  otherwise,  directed  him  to 
litigate  and  defend  his  title  against,  promising  him  an  allow- 
ance for  his  costs  and  expenses  therein  ;  whereupon  John 
Charles,  besides  time  and  trouble,  expended  upvv'ards  of 
£4^00  in  defending  and  es'Lublishing  his  title.  And  encou- 
raged  by  the  permanent  interest  he  had  in  the  lands,  then 
lying  waste  and  uncultivated,  he  laid  out  more  than  £1500, 
(the  best  part  of  his  fortune)  in  great  and  lasting  improve- 
ments thcrton,  whereby  tlicy  became  much  more  valuable 
than  when  the  lease  was  made,  the  reserved  rent  being  high, 
and  the  bargain  a  dear  one. 

♦  Alice  Cliailes,  one  of  the  cestui  que  vies,  died  on  the 
9th  of  May,  1710,  of  which  Sir  Arthur  Langford  was  soon 
after  informed  :  but  no  account  being  then  settled  of  the 
allowance  to  be  made  John  Charles,  for  the  money  by  him 
expended  in  defence  of  the  title,  whicli  amounted  to  much 
more  than  tb.e  £100  fine,  payable  on  this  renewal,  he  within 
a  year  after  Alice  Charles's  death,  applied  to  Sir  Arthur 
Langford  for  a  new  lease,  offering  to  deduct  the  ^iOO  fine 
out  of  the  money  due  to  him,  which  Sir  Arthur  agreed  to, 
but  the  execution  of  the  renewed  lease  was,  by  consent  of 
both  parties,  deferred  till  the  account  of  Charles's  disbursc- 
trients  should  be  settled  ;  and  Sir  Arthur  Langford  at  >:cve- 
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ral  times  after  the  expiration  of  the  year,  and  particularly 
some  short  time  before  liis  death,  declared  to  John  Charles 
and  several  others,  that  he  would  not  only  renew  the  lease, 
but  bestow  the  fine  due  thereon  upon  one  of  John  Charles's 
daughters,  and  would  allow  him  his  costs  and  expenses  in 
defending  the  title  and  possession  of  the  premises.  And 
Sir  Arthur,  so  late  as  the  year  1714-,  by  letters  and  other- 
wise, directed  John  Charles  to  make  several  freeholders  on 
the  lands;  which  he  accordingly^  did,  by  making  leases  for 
Jives  renewable  fcr  ever  of  several  parts  of  the  premises,  all 
which  made  John  Charles  less  pressing  for  an  actual  re- 
newal, until  the  latter  end  of  the  year  1715,  when  Sir 
Arthur  being  in  a  bad  state  of  health,  John  Charles  raised 
as  much  money  as,  with  the  costs  and  expenses  he  had  been 
at  in  defence  of  the  title,  amounted  to  the  rent  he  owed 
and  the  fine  for  the  renewal,  and  went  therewith  to  Sir 
Arthur's  house,  in  order  to  settle  accounts,  and  pay  what 
remained  due  for  tiie  rent  and  fine,  in  case  this  latter  should 
be  demanded,  and  so  get  a  renewal  of  the  lease:  but  Sir 
Arthur  was  in  so  weak  a  state,  that  Charles  was  not  per- 
mitted to  speak  to  him  upon  business,  but  only  directed  to 
pay  what  money  he  thought  proper  to  Sir  Arthur's  receiver, 
George  Dennis,  and  heaccortlingly  p;ii(I  him  a  considerable 
sum  ;  but  Dennis  notbeingenipowert'd  to  settle  the  accounts, 
Charles  was  forced  to  defer  it  until  Sir  Artluu's  recovery, 
when  he  received  assurances  that  he  should  also  obtain  the 
the  renewal  of  his  lease. 

Sir  Arthur  Langford's  disorder  increased,  in  so  much 
that  he  died  about  April,  1716,  having  by  his  will,  dated 
the  1st  of  December,  1715,  devistcl  the  premises  to  his 
nephew,  Hercules  Rowley,  Esq.  and  the  heirs  of  his  body, 
remainder  to  his  own  right  heirs ;  with  jiower  to  the  said 
Hercules  and  his  issue  to  make  leases  for  lives  renewable 
for  ever,  or  for  such  terms  of  years  as  they  should  think 
proper.  He  thereby  also  directed,  that  such  of  his  tenants 
as  should  pay  off  their  arrears  in  twelve  months  after  his 
death,  should  be  allowed  one  full  half-year's  rent  of  their 
then  holdings  ;  and  appointed  the  said  Hercules  Rowley  sole 
executor,  who  proved  the  uill.  Long  before  the  expira- 
tion of  the  twelve  months,  given  by  the  will  to  the  tenants 
for  paying  their  arrears,  Mr.  Rowley  came  to  England,  and 
reujained  there  near  two  years ;  so  that  Charles  had,  during 
that  time,  uo  opportunity  of  settling  his  account  of  ex- 
]ienses,  and  the  quantum  of  his  rent  remaining  due,  so  as  to 
demand  a  renewal  of  his   lease  ;   but  soon  after  Mr.  Row- 
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ley's  return  to  Ireland,  he  applied  to  him  for  the  settle- 
ment of  his  accounts,  for  an  abatement  of  one  half-year's 
rent,  pursuant  to  Sir  Aitiiur  Lan<ilbrd's  will,  and  for 
a  renewal  of  his  lease;  which  beinif  refused  by  Mr. 
Rowley,  Charles,  in  order  to  take  away  all  colour  of 
excuse  a<rainst  such  renewal,  on  the  ^d  of  May,  1718,  paid 
off  all  the  rent  due  for  the  premises  to  the  1st  of  Novem- 
ber then  last,  without  having  any  manner  of  credit  or 
allowance  £i;iven  him  ;  and  at  the  same  time  offered  Mr. 
Rowley  .£100'  as  a  fine  for  renewing  the  lease,  with  in- 
terest from  the  9th  of  March,  1711,  the  period  when  in 
strictness  the  lease  ought  to  have  been  renewed  down  to 
that  time;  and  a  further  sum  of  £lOO,  for  a  second  renewal, 
upon  a  supposition,  that  had  the  lease  been  renewed  ant! 
a  life  inserted  on  the  9th  of  March,  1711,  such  life  would 
have  subsisted  for  seven  years  and  no  longer,  and  interest 
for  the  same,  both  which  Mr.  Rowley  refused;  and  Charles 
afterwards  acquainting  Mr.  Rowley,  that  he  was  adviseil  to 
make  him  a  tender  in  specie,  Mr.  Rowley  promised  to  meet 
him  at  Henry's  bank  in  Dublin,  on  the  30th  of  January, 
1719,  where  they  accordingly  met ;  and  Charles,  in  the 
presence  of  several  persons,  tendered  Mr.  Rowley,  in  spe- 
cie, the  fines  and  interest  aforesaid,  and  therewith  a  pair 
of  indentures  of  lease  to  be  executed,  purporting  to  be  a 
renewal  of,  and  in  every  particular  agreeing  with  the  ori- 
ginal lease,  other  than  the  change  of  the  name  of  the  said 
Alice  Charles  for  that  of  Thomas  Hendrick,  the  life  named 
to  be  inserted  in  her  place,  offering  and  tendering  to  seai, 
deliver,  and  perfect  as  his  act  and  deed,  a  counterpart  of 
such  new  lease,  and  to  surrender  or  cancel  the  former,  in 
case  Mr.  Rowley  would  execute  tiie  new  lease;  both  which 
Mr.  Rowley  refused. 

Whereupon  John  Charles,  on  the  29th  of  February, 
1719,  filed  his  bill  in  the  court  of  Exchequer  in  Ireland, 
against  the  said  Hercules  Rowley  ;  stating  the  several  mat- 
ters above-mentioned,  and  praying  to  be  decreed  a  renewal 
of  his  lease  on  payment  of  the  sum  so  tendered,  or  such 
other  sum  as  the  court  should  think  proper,  and  likewise 
to  be  decreed  the  costs  and  expenses  he  had  been  at  in 
defending  the  title  of  the  lands. 

Mr.  Rowley,  in  the  year  1720,  put  in  his  answer  ;  and 
the  cause  being  at  issue,  witnesses  were  examined,  and 
publication  passed  ;  but  notwithstanding  John  Charles  fully 
proved  the  n)oney  expended  by  Sir  Arthur  Langford's 
directions,  his  promises  both  of  repayment  and  renewal, 
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and  tlie  several  matters  in  his  will ;  yet  the  court,  on  the 
21st  of  February,  1723,  pronounced  the  following  order: 
"  Cur.  Dismiss  the  bill  so  far  as  relates  to  the  renewal  of 
said  lease,  and  let  it  be  referred  to  the  Chief  Remembran- 
cer of  this  court,  or  his  deputy,  to  take  an  account  as  to 
the  £150,  which  the  said  John  Charles  was  at  in  defending 
the  title  and  possession  of  the  said  lands  and  premises." 

John  Charles  being  ill  at  the  time  of  pronouncing  this 
order,  continued  so  about  three  months,  and  died  on  the 
2d  of  June,  1724',  leaving  Richard  Charles,  his  eldest  son 
and  heir,  and  by  his  death  the  suit  abated ;  but  had  he 
lived,  he  intended,  either  to  have  re-heard  the  cause,  or 
appealed ;  being  so  well  satisfied  of  his  right  of  renewal, 
that,  subsequent  to  this  order,  he  made  his  will  dated  the 
30th  of  May,  1724,  whereby  he  devised  the  said  lands  and 
premises  to  his  son  Elijah  Charles,  Joshua  Henzell,  and 
Frances  Charles,  his  eldest  daughter,  and  to  their  heirs, 
(subject  to  some  annuities  and  legacies,  since  determined 
and  paid  off)  to  the  use  of  the  said  Elijah  Charles  for  life, 
remainder  to  his  first  ami  every  other  son  in  tail  male;  re- 
mainder to  the  said  Frances  Charles,  for  her  life,  remain- 
der to  her  first  and  every  other  son  in  tail  male;  (such  sons 
and  others  descending  from  the  said  Frances,  taking  the 
sirname  of  Charles,)  remainder  to  his  daughter  Eleanor 
Henzell,  for  life,  remainder  to  her  first  and  every  other 
son  in  tail  male;  remainder  to  the  issue  female  of  the  said 
Elijah,  Frances  and  Eleanor,  equally  to  be  divided  ;  and 
appointed  liis  son  Elijah  Charles,  the  said  Joshua  Henzell, 
and  the  said  Frances  Charles,  his  executors. 

Elijah  Charles  entered  upon  the  premises  under  his 
father's  will,  but  being  barely  tenant  for  life,  and  having  no 
issue,  though  married  several  years  before  his  father's 
death;  and  being  through  misfortunes  in  trade,  obliged  to 
secrete  himself  from  his  creditors,  he  did  not,  in  his  time, 
endeavour  to  compel  a  renewal  of  the  lease. 

Joshua  Henzell  died  about  the  year  1728,  leaving 
Eleanor  his  widow,  and  one  son,  Bigoe  Henzel,  and  about 
October  174'2,  Mr.  Rowley  died,  having  by  his  will  de- 
vised all  his  real  and  personal  estate  to  the  respondent  his 
eldest  son  and  his  heirs,  subject  to  some  annuities  and 
legacies ;  and  appointed  him,  with  Frances  Rowley,  his 
widow,  and  Richard  Wingfield,  Esq.  his  executors,  but 
the  respondent  only  proved  the  will ;  and  by  Mr.  Rowley's 
death  the  suit  totally  abated. 

Frances  Charles,  the  eldest  daughter  of  John  Charles, 
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in  the  year  1727,  married  William  Vipont,  and  had  issue 
by  him  the  appellant,  her  only  child.  The  appellant's 
father  died  about  the  year  1 740,  havini^  by  his  will  ap- 
pointed Luke  Vipont  the  appellant's  guardian  during  his 
minority;  and  Frances,  the  appellant's  mother  also  died  in 
n-il,  leaving  the  appellant,  her  only  son  and  heir,  then  an 
infant  about  ten  years  old. 

Elijah  Charles  having  survived  his  co-executors  and 
trustees,  Jcjshua  Henzell  and  Frances  Charles,  died  in  the 
month  of  February,  1743,  without  ever  having  had  issue, 
leaving  his  wife  Alice  his  executrix ;  and  upon  his  death 
the  appellant,  under  his  grandfather  John  Charles'  will, 
became  entitled  to  an  estate  tail  in  the  said  lands  and  pre- 
mises, and  was  the  proper  person  to  whom  a  renewal  of 
the  lease  ought  to  be  made,  pursuant  to  the  clauses  and 
covenants  therein  contained  ;  but  being  only  twelve  years 
old  when  his  title  accrued,  and  the  benefit  of  the  lease,  had 
he  died  during  his  minority,  being  by  his  grandfather's 
will  limited  over  to  the  said  Bigoe  Henzell,  his  guardian, 
he  did  not  think  it  safe  or  prudent  (if  he  could  possibly 
avoid  it)  to  lay  out  his  other  siTiall  fortune  in  suing  for  a 
renewal  of  the  lease,  and  paying  the  expenses  of  obtaining  it. 

Richard  Charles,  another  of  the  cesiui  que  vies  in  the 
lease,  died  on  the  28Lh  Januarj',  1746,  leaving  John 
Charles,  his  son  and  heir;  and  Thomas  Hendrick,  the  life 
proposed  to  have  been  inserted  in  Alice  Charles's  room, 
having  also  died  some  time  before,  the  appellant's  guardian, 
for  preventing  all  charge  of  default  on  the  appellant  (though 
then  an  infant)  in  not  applying  for  a  renewal  within  a  year 
after  Richard  Charles's  death,  did,  together  with  the  ap- 
pellant, on  the  18th  of  January,  1747,  vvait  on  the  respon- 
dent at  his  house,  and  then  paiil  him  £511  \1s.  Id.  being 
all  the  rent  due  to  the  1st  day  of  May  then  last ;  and  over 
and  above  that  sum,  carried  with  him  1502  guineas  in  spe- 
cie, in  three  bags,  which  he  tendered  to  the  respondent,  in 
whom  the  power  of  renewal  lay,  desiring  him  to  tell  the 
same,  and  take  thereout  what  rent,  if  any  then  remained 
due;  and  also  .^100,  as  a  fine  for  insertn)g  a  life  in  the 
room  of  Alice  Charles,  payable  on  the  9th  of  March,  1711, 
and  a  further  sum  of  ^100  at  the  end  of  every  eight  years 
after,  with  a  proportionable  interest  for  both,  on  a  supposi- 
tion, that  had  the  lease  been  regularly  renewed,  from  tjme 
to  time,  one  life  would  have  dropt  in  seven  years,  and  a 
farther  sum  of  £  100  as  a  fine  for  inserting  a  life  in  the  place 
of  the  said  Richard  Charles ;  and  also  tendered  a  surrender 
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of  the  original  lease,  with  a  pair  of  indentures  of  lease,  re- 
citing that  lease,  the  fall  of  the  lives,  and  payment  of  the 
money,  by  way  of  fine  for  renewal  thereof,  and  purporting 
to  be  a  demise  of  the  lands,  in  pursuance  of  the  covenant 
of  renewal,  for  the  life  of  John  Ward,  the  surviving  cestui 
que  vie  in  the  original  lease,  and  for  the  lives  of  his  then 
Royal  Highness  Prince  George,  and  the  Duke  of  York,, 
and  the  longer  liver  of  them,  at  and  under  the  same  rents, 
covenants  and  clauses  of  renewal  as  in  the  original  lease 
contained  j  all  which  the  respondent  refused,  declaring  he 
would  not  put  the  appellant's  guardian  to  the  trouble  of 
counting  the  money,  but  would  admit  the  tender  was  pro- 
perly made  ;  and  the  respondent  being  then  a  member  of 
the  Lish  House  of  Commons,  and  in  full  privilege,  the 
appellant's  guardian  requested  him  to  waive  his  privilege, 
so  as  to  give  the  appellant  liberty  to  commence  a  suit  for 
renewal  of  the  lease  ;   but  this  he  absolutely  refused. 

Alice  Charles,  the  widow  and  executrix  of  Elijah  Charles, 
who  was  the  surviving  executrix  of  John  Charles,  died  on 
the  19th  of  November,  1758,  having  by  her  will  appointed 
the  appellant  sole  executor,  and  he  afterwards  proved  ihe 
same. 

The  appellant  being,  during  his  minority,  sent  to  Eng- 
Lmd  for  education,  on  his  return  to  Ireland  in  1755,  filed 
a  bill  for  relief  in  the  court  of  Exchequer,  in  the  nature 
of  a  bill  of  revivor  against  the  respondent  and  others,  but 
being  advised  that  such  bill  was  improper,  he  dismissed  it 
in  Trinity  term  1759;  and  in  Michaelmas  term  following, 
filed  an  original  bill  in  that  court,  against  the  respondent 
and  others  ;  and  (^without  taking  notice  of  the  former  suits 
between  John  Charles  and  the  respondent's  father)  stated 
the  matters  and  things  contained  in  John  Charles's  bill,  the 
death  of  John  Charles,  and  the  several  transactions  subse- 
quent theieto ;  and  prayed,  that  the  respondent  might  be 
compelled  to  renew,  by  executing  a  lease  of  the  lands  for 
the  lives  of  the  said  John  Ward,  the  then  Prince  of  Wales, 
and  the  Duke  of  York,  with  such  reservations,  covenants, 
clauses,  and  agreements,  as  in  the  original  lease  made  to 
John  Charles,  upon  the  appellant's  making  such  compen- 
sation or  satisfaction  to  the  respondent,  as  the  court  should 
think  just ;  that  the  appellant  might  have  a  proper  allow- 
ance for  John  Chailes's  costs  and  expenses,  and  be  quieted 
in  the  possession  of  the  lands,  and  the  i"espondent  enjoined 
from  proceeding  at  law  against  him. 

In  April,  1760,  the  respondent  put  in  a  pica  in  bar  to 
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the  relief  and  discovery  sought  by  the  bill :  and  for  that 
purpose  pleaded,  that  John  Charles,  about  the  29th  day  of 
February,  1719,  filed  his  bill  in  the  said  court  of  Exche- 
quer against  the  said  Hercules  Rowley,  charging  the  facts 
previous  to  the  29th  day  of  February,  1719,  in  effect  as 
before  set  forth  ;  that  on  the  12th  day  of  May,  1720,  the 
said  Hercules  Rowky  put  in  his  answer  thereto;  that  wit- 
nesses were  examined,  and  on  the  21st  day  of  February, 
1723,  the  cause  was  heard,  when  it  was  ordered  and  decreed 
by  the  court,  that  the  said  bill  should  be  dismissed,  so  far 
as  it  related  to  a  renewal  oF  the  said  lease;  and  the  res- 
pondent referred  to  such  proceedings  and  decree,  averring, 
that  the  decree  was  unreversed  and  in  full  force,  and  no 
ways  altered  or  varied  since  the  pronouncing  of  it;  and  that 
the  said  John  Charles,  Hercules  Rowley,  Sir  Arthur  Lang- 
ford,  and  the  lands,  lease  and  covenant  of  renewal  men- 
tioned in  John  Charles's  bill,  and  the  appellant's  bill,  were 
the  same,  and  not  different:  he  further  pleaded,  that  John 
Charles  or  any  of  his  representatives,  or  any  person  claim- 
ing title  to  the  said  leasehold  estate  under  him,  never  took 
any  step  to  appeal  from  the  said  decree,  or  to  rehear  the 
cause,  or  otherwise  draw  in  question  the  justice  of  the  de- 
cree, till  filing  the  appellant's  original  bill  in  this  cause; 
and  that  John  Charles  did  not,  in  the  bill  filed  by  him 
against  Hercules  Rowley,  or  otherwise,  name  any  life;  nor 
did  any  other  person  claiunng  the  lease  under  John  Charles, 
name  any  life  in  the  place  of  Alice  Charles,  till  the  18th 
of  January,  1717,  and  that  Richard  Charles,  one  other  of 
the  cestui  que  vies  in  the  lease,  died  in  or  before  the  month 
of  January,  1746. 

The  respondent  also  put  in  an  answer,  wherebv  he 
claimed  title  to  the  lands  under  Sir  Arthur  Langford's 
will ;  and  said  he  believed,  that  by  the  loss  of  papers,  he 
was  deprived  of  evidence  very  material,  to  support  the  de- 
cree pleaded  by  him. 

The  appellant  being  advised  that  a  memorandum  in 
the  register's  note  or  minute  book,  of  the  pronouncing  of 
such  an  order,  could  not  be  pleaded,  as  a  complete  decree, 
amended  his  bill ;  charging,  that  if  any  such  cause  was 
ever  heard  in  that  court,  and  such  order  made  thereon  as 
pretended,  (which  he  in  no  wise  admitted,)  such  order  was 
never  signed  nor  enrolled,  nor  entered,  nor  even  drawn  up, 
which  the  appellant  insisted  was  necessary  to  give  a  judicial 
force  and  effect  to  the  decrees  and  orders  of  that  court;  and 
before  the  drawing  up,  entering,  or  enrolling  of  which,  it 
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was  not  in  John  Charles's  power  to  appeal  therefrom,  nor 
rehear  the  cause  ;  and  therefore  the  appellant  ought  not  to 
be  bound  or  prejudiced  by  the  bare  pronouncing  of  such 
order,  if  any  such  was  in  fact  really  pronounced ;  and  that 
no  papers  or  writings  of  any  consequence  were  lost  or  mis- 
laid, as  the  respondent  pretended. 

On  the  18th  of  March,  1761,  the  respondent  put  in  a 
plea  and  answer  to  this  amended  bill  ;  the  plea  in  substance 
was  the  same  as  his  former,  except  that  he  now  also  pleaded 
to  the  injunction  prayed  by  the  appellant's  bill ;  and  by  his 
answer  said,  he  believed  the  decree  in  his  plea  mentioned 
was  not  enrolled,  nor  formally  drawn  up  or  signed  by 
the  then  Chief  Baron  of  the  court,  but  that  it  was  duly 
entered  in  the  register  or  remembrancer's  book  of  the  said 
court. 

The  court  after  hearing  the  plea  argued  for  several  days, 
pronounced  the  following  order:  "  9th  of  February,  1763, 
overrule  that  part  of  the  plea  which  goes  to  the  discovery, 
and  allow  that  part  of  the  plea  which  goes  to  the  relief  prayed 
by  the  bill."  This  order  the  register  entered  in  his  note  or 
minute  book,  in  like  manner  as  the  former  order  pro- 
nounced in  1723  ;  but  the  very  next  day,  the  court,  ex  officio^ 
ordered  the  register  to  strike  it  out  of  his  book,  resolving 
to  take  the  matter  into  further  consideration. 

The  barons  being  divided  in  opinion,  no  decree  was 
pronounced  till  the  5th  December,  1763,  when  upon  the 
appellant's  application  for  judgment,  the  Chief  Baron, 
although  he  was  clearly  of  opinion  that  the  benefit  of  the 
plea  ought  to  be  reserved  to  the  hearing  of  the  cause,  with 
liberty  to  except ;  yet  to  expedite  justice,  by  giving  the 
applicant  an  opportunity  of  appealing,  he  joined  with  the 
second  Baron,  and  ordered  and  decreed,  that  the  plea  put 
in  by  the  respondent  to  the  appellant's  bill,  should  be 
allowed  ;  but  without  prejudice  to  such  other  methods  of 
proceeding  as  the  aopellant  might  be  advised  to  take,  in 
order  to  obtain  the  relief  sought  by  his  present  bill. 

Accordingly  the  present  appeal  was  brought,  and  on 
the  appellant's  behalf  it  was  contended,  that  the  original  W.  DeGray. 
suit  abated  by  the  death  of  Hercules  Rowley,  in  1742,  and  '^-  Forrester, 
could  not  be  revived,  or  the  cause  reheard,  or  an  appeal 
brought  by  the  appellant,  for  want  of  privity  to  his  grand- 
father, John  Charles,  being  neither  his  heir  or  executor; 
so  that  the  appellant  who  alone  was  entitled  to  a  renewal  of 
the  lease  in  question,  had  no  remedy  left,  but  that  of  bring- 
ing an  original  bill  to  establish  hib  right.     That  the  regis- 
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ter's  minutes  of  the  21st  February,  1723,  were  not  plead- 
able in  bar  of  the  appellant's  demand,    as  they  were  never 
drawn  up  into  an  order,  or  signed  by  the  Chief  Baron,  or 
entered  and  enrolled,  as  is  necessary  for  constitutlug  a  de- 
cree.    Minutes  are  but  evidence  of  the  judgment  of  the 
court,    and  the  groundwork  of  the  decree;  but  are  by  no 
means  conclusive,  being  often  mistaken  by  the  ofllicer,  and 
rectified  or  varied  by  the  court,   upon  a  summary  applica- 
tion; and  that  they  are  not  conclusive,    but  remain  in  the 
povv^er  of  the  court,  was  proved  by  an  act  of  the  court  of 
Exchequer  in  this  very  cause,  which  on  the  10th  February', 
1763,  directed  the  register's  nnnutes  of  their  order,  made 
the  preceding  day,  to  be  struck  out  of  his  book ;  and  yet 
these  minutes  of  the  9th  February,  176'5,   thus  struck  out, 
were  of  equal  force  with  those  of  the  2 1st  February,  1723, 
which  the  respondent  had  pleaded.     That  decrees,  when 
completely  such   by  signing  and   enrollment,  can   only  be 
set  aside  by  original  bill,   bill  of  review,  rehearing,  or  ap- 
peal, as  the  case  requires  ;  then  only  can  execution  be  taken 
upon  them;   then  only  do  they  become  records,   pleadable 
in  bar;  and  then  only  are  they  removeable  by  appeal.  But 
bare  minutes  of  a  decree  were   never  yet  revived  by  scve 
facias,  nor  execution  taken  thereon,   nor  appealed  from  ; 
and  if  they  want  all  those  essential  requisites  of  a  complete 
decree,  they  cannot  be  pleadable  in  bar;  for  otherwise  the 
drawing  them  up  into  a  decree,  and  signing  and  enrolling 
that  decree,  would  not  only  in  many  cases  be  unnecessary, 
but  would  in  effect  afford  an  easy  method  of  eluding  the 
jurisdiction  of  the  dernier  resort.     That  the  length  of  time 
between  the  former  and  present  suit,   and  the  acquiescence 
insisted  on  by  the  respondent's  plea,  afforded  no  argument 
why  the  court  should  not  now  enter  into  the  merits  of  the 
cause,  for  John  Charles  died  within  three  months  after  the 
order  of  February,  1723,  before  he  could  rehear  the  cause, 
or  bring  an   appeal ;  and  it  appeared  by  that  very  order, 
that  there  was  a  sum  of  £1.50  due  to  him  for  his  expenses 
in  defending  the  title.     Sir  Arthur  Langford -was  therefore 
in  1710,  when  Alice  Charles  the  first  life  dropped,  indebted 
to  him  in  more  than  the  amount  of  tlie  fine,  so  that  he  had 
virtually  received  it   long  within    the  time  prescribed  by 
the  covenant;  and  from  his  whole    behaviour  he  did   not 
appear  to  have  entertained  any  notion  of  a  breach  of  cove- 
nant by  John  Charles,  or  any  culpable  neglect  in  not  ten- 
dering the  fine  in  due  time.  That  the  several  tenders  after- 
wards made  by  him  in    1719,  to  Hercules  Rowley,  of  his 
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utmost  demand,  without  regard  to  what  he  himself  had  a 
right  to  deduct,  and  again  renewed  by  his  bill,  left  it  fully 
in  the  power  of  the  court  to  decree  an  adequate  satisfaction, 
by  giving  fines  at  proper  periods,  as  if  the  lease  had  been 
actually  renewed  in  1711.  Upon  John  Charles's  death  mat- 
ters rested  in  this  uncertain  state,  until  the  appellant,  the 
first  devisee  of  the  interest  in  the  land,  and  who  had  con- 
sequently the  equitable  right  of  renewal,  did  by  his  guar- 
dian, upon  the  dropping  of  another  of  the  original  lives, 
renew  the  former  lenders,  and  also  tender  the  proper  fine 
upon  the  life  just  then  fallen  ;  so  that  there  had  been  a  con- 
tinual claim  on  the  part  of  John  Charles  the  original  te- 
nant, and  the  appellant  his  devisee,  to  the  renewal  in  ques- 
tion ;  but  if  the  pica  should  stand  allowed,  the  appellant 
would  be  absolutely  prevented  from  bringing  the  true  merits 
of  his  case  into  judgment,  and  excusing  the  supposed  ne- 
glect imputed  to  him,  the  plea  being  in  bar  both  to  the 
discovery  and  the  relief;  whereas,  the  respondent  might 
have  the  full  benefit  of  his  det'ence  by  a  common  order 
made  upon  pleas  of  this  nature,  viz.  that  the  plea  should 
stand  for  an  answer,  with  liberty  to  except,  and  the  benefit 
thereof  be  saved  to  the  hearing.  And  therefore  it  was 
hoped,  that  the  appellant  would  not  be  precluded  from 
bringing  his  cause  to  a  fair  hearing,  upon  the  whole  cir- 
cumstances and  merits  of  the  case. 

On  the  other  side  it  was  argued,  that  the  condition  of  F-  Norton, 
renewal  was  a  precedent  one,  and  no  unavoidable  accident  ^'  ^°^^^- 
had  happened  to  intercept  or  prevent  the  performance  of 
it.  Alice  Charles  the  first  life,  died  in  1710,  and  no  new 
life  was  ever  named  till  thirty-seven  years  afterwards ;  an 
acquiescence  which  amounted  to  a  derelinquisliing  of  the 
clami  and  right  of  renewal.  The  appellant's  right  accrued 
in  three  months  after  the  deci'ee  of  1723,  under  the  will 
of  John  Charles,  and  yet  no  bill  was  exhibited  to  assert 
that  right  for  thirty  years ;  nor  was  there  any  suggestion 
in  that  bill,  that  there  was  a  new  life  named  in  the  place 
of  Alice  Charles,  till  174-7,  and  the  fall  of  the  second  life 
since  the  decree  could  give  no  new  equity  ;  so  that  the 
present  application  must  be  considered  as  for  a  renewal  in 
the  room  of  Alice,  who  died  in  1710,  and  was  for  the  same 
matter  as  had  been  determined  in  1723.  That  though 
courts  of  Equity  may  relieve  where  a  sufficient  excuse  is 
shewn,  where  the  fall  of  the  lives  has  not  been  known,  in 
cases  of  concealment  or  suppression,  or  where  the  tenant 
has  been  in  no  particular  default,  or  otherwise  satisfactorily 
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accounts  for  the  fatality  or  neglect,  yet  they  are  not  bound 
to  relieve  in  every  case ;   nor  ought  the  respondent,  who 
could  never  have  compelled  a  renewal,  had  the  lands  fallen 
after   1710,  in   the   same  proportion  as  they  rose,  to  be 
bound  to  renew,  after  the  tenant  had,   for  near  half  a  cen- 
tury, declared  his  option  to  the  contrary.     That  it  is  the 
duty  of  every  court  to  support  the  decrees  of  their  prede- 
cessors,  unless  fraud  or  error,  suggested  in  due  time,  ap- 
pears. The  present  bill  did  not  impeach  the  former  decree, 
either  for  fraud  or  error,  it  suggested  no  fatality  or  acci- 
dent,   nor  sought  to  set  it  aside  upon  any  ground  ;    the 
appellant  therefore  could   not  be  in  any  other  condition 
than  John  Charles,  and  if  this  bill  had  been  filed  by  him, 
it  would  have  been  of  course  referred  with  the  former  bill, 
to  see  whether  they  were  not  both  for  the  same  matter,  and 
in  consequence  the  latter  bill  must  have  stopped.     The 
respondent  had  pleaded   the  judgment  of  the  court  upon 
the  merits  ;  the  former  decree  being  upon  the  merits  after 
issue  joined,  and  a  regular  examination  had.     The  appel- 
lant was  no  purchaser,   to  entitle  him  to  any  favour  in  a 
court  of  Equity,  but  only  a  voluntary  devisee;  nor  could 
he  be  entitled  to  any  relief,  but  to  such  decree  as  was  pro- 
nounced in  1723,  against  John   Charles,  the  original  les- 
see, under  whom  he  claimed.     And  as  John  Charles  could 
not  have  impeached  that  decree  by  an  original  bill,  but  must 
have  sought  his  relief  upon  a  rehearing,  or  bill  of  review, 
so  the  appellant,   as  being  his  devisee,  could  only  be  en- 
titled to  the   same  relief;   and    the  present  bill  must  be 
considered  in  the  nature  of  a  bill  of  revivor,  if  indeed  the 
appellant  could  be  allowed   to  bring  one  where  nothing 
was  decreed  him  ;  the  renewal  being  denied,  and  the  benefit 
of  the  account,  if  not  barred   by  length   of  time,  gone  to 
the  personal  representative.     And  to  admit  him  to  unravel 
the  former  decree  by  original   bill,  and  in   consequence 
thereof,  to  enter  into   a  second   examination  of  the  same 
matter,  in  order  to  supply  the  defects  of  former  depositions, 
would  be  opening  a  door  to  perjury,  and  might  produce  a 
second  decree  upon  the  same  case  repugnant  to  the  former, 
and  tend  to  make  the  records  of  the  court  contradict  one 
another.     That  the  reason  why  judgments  at  law  cannot 
be  pleaded  till  enrolled,  is,  that  being  liens  upon  the  land 
they  must  be  enrolled,  that  all  persons  may  see  what  lands 
they  affect ;  but  decrees  in   equity  greatly  differ,   they  do 
not  bind  lands,  nor  can  purchasers  be  affected  by  them  un- 
less they  are  parties,  and  the  only  benefit  accruing  from  an 
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enrolment,  is  to  prevent  a  rcliearino-.  That  the  pronounc- 
in^uf,  and  not  the  cnrohncnt,  constitutes  the  deci-ee,  and 
the  decree  binds  from  the  day  of  pronouncing;  the  judo-- 
jnent  taken  down  by  the  proper  officer  is  conchisive,  and 
the  register's  book,  where  the  judicial  acts  of  the  court  are 
entered,  is  the  best  evidence  of  the  fact;  the  signing  by  the 
Chief  Baron  is  only  a  certificate  that  the  court  gave  such 
a  judgment,  and  does  not  make  it  the  judgment  of  the 
court :  besides,  it  was  not  the  duty  of  the  defendant  but 
of  the  plaintiff  to  enrol  the  decree,  he  being  entitled  to 
the  benefit  of  the  account,  and  after  so  long  an  acquies- 
cence, by  no  means  accounted  for,  objections  of  form  only 
ought  to  have  no  weight."  That  the  court  allowed  the 
plea  in  mercy  to  the  appellant,  as  it  was  scarce  denied  to 
be  good  in  substance  ;  and  it  was  apprehended,  that  the 
respondent  would  at  all  events  be  entitled  upon  the  hearing, 
to  read  the  entry  of  the  minutes  taken  in  the  year  1723, 
and  that  the  court  would  not  then  enter  again  into  the 
merits  of  the  case,  but  would  consider  them  as  having  been 
finally  determineil  at  the  hearing  in  1723.  That  if  there 
was  any  error  in  the  oixier  now  appealed  from,  it  rested  in 
the  declaration  of  the  court,  that  the  allowance  of  the  plea 
was  to  be  "without  prejudice  to  such  other  method  of 
proceeding  as  the  plaintili"  may  be  advised  to  take,  to  ob- 
tain the  relief  sought  by  his  present  bill ;"  a  declaration 
unnecessary  and  ineffectual,  as  it  did  not  give,  any  more 
than  it  took  away  any  remedy  which  the  appellant  might 
have  had  ;  if  the  plea  had  been  allowed  generally  ;  for  the 
appellant  had  it  in  his  power  to  amend  his  bill,  and  thereby 
vary  his  case  as  he  should  be  advised;  and  if  the  respon- 
dent should  plead  the  same  matter  over  again,  he  might 
again  amend  his  bill,  (an  experiment  which  the  appellant 
had  already  several  times  tried  in  the  course  of  this  cause,) 
and  so  on  till  the  court  should  restrain  him  from  making 
any  farther  amendment. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and 
adjudged,  that  the  order  therein  complained  of  should  be 
reversed  ;  and  that  the  plea  should  stand  for  answer,  with 
liberty  to  except,  and  the  benefit  thereof  be  saved  to  the 
hearing.— 6  Bio,  P.  C.  73. 
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Opinion  of  Sir 
P.  Arden   on 
Irish  renewals. 


Observatio7is  on  the  Case  of  Charles  v.  Rowley. 

The  lawyers  for  the  plaintiff  in  Baynham  v.  Gm/s  Hos- 
pitaly  2  res.jun.  297,  expressed  an  opinion  that  this  case, 
together  with  the  two  succeeding  cases,  namel}',  Kane  v. 
Hamilton^  and  Bateman  v.  Murray^  seemed  to  incline  against 
the  renewal  of  these  leases  :  but  Lord  Rede*dale  in  his  no- 
tice of  this  case  when  giving  judgment  in  Lennon  v.  Nap- 
per^  does  not  give  to  it  much  weight  of  any  description, 
and  says,  that  the  only  question  in  this  case  was  whether 
the  dismissal  in  1723,  operated  as  a  bar.  It  may  however  be 
observed  that  it  is  a  link  in  the  chain  of  cases,  and  that  as  in 
respect  to  the  three  preceding  cases,  the  judgments  of  the 
court  in  Ireland  were  uniformly  affirmed,  so  in  respect  to 
the  next  three  cases,  namely,  Vipont  Charles  v.  Rcisoleyf 
1774-,  Kane  v.  Hamilton,  1776,  and  Bateman  v.  Murray , 
1779;  the  decisions  of  the  court  in  Ireland  was  in  each 
case  reversed  by  the  House  of  Lords  in  England,  and  the 
consequence  was,  the  enactment  of  the  tenantry  act  in  1780, 
resulting  directly  from  the  reversal  o^  Bateman  v.  Murray, 
and  by  which  the  local  ecjjuity  of  Ireland  was  revived.  This 
local  equity  is  recognized,  and  this  branch  of  peculiar  Irish 
law  distinguished  in  the  English  case  last  mentioned  by  the 
Master  of  the  Rolls  in  England  in  1796  )  at  which  period 
that  office  was  filled  by  Sir  Pepper  Arden. 

Master  of  the  Rolls. — "  I  shall  lay  the  Irish  cases  *  out 
of  the  question.  They  went  upon  what  Lord  Lifford  calls 
a  local  equity.  They  had  gone  on  upon  the  idea,  that  a 
renewal  might  be  claimed  at  any  distance  of  time.  Lord 
Thurlow,  upon  the  appeal  to  the  House  of  Lords  in  Bate- 
man V.  Murray,  disavowed  that ;  and  said,  he  could  not, 
sitting  here,  administer  an  equity  which  did  not  arise  upon 
the  case  ;  and  the  decree  made  in  Ireland  was  reversed  ; 
upon  which  an  act  of  Parliament  was  procured  in  Ireland 
to  put  an  end  to  it.  You  will  see  a  very  elaborate  judgment 
of  Lord  Lifford's  in  Vernon  and  Scriven's  Reports,  135, 
136." 

It  seems  to  the  Editor  quite  clear  that  the  Master  of 
the  Rolls  in  Baynham  v.  Guy's  Hospital,  recognized  an 
equity  peculiar  to  Ireland  in  respect  to  the  doctrine  of 
Renewals ;  because,  that  was  a  case  on  English  renewals, 

*  The  Irish  cases  which  were  cited  to  the  Master  of  the  Rolls 
in  Baynham  v.  Guy's  Hospital,  were,  Charles  v.  Rowley,  Kane 
V.  Hamilton,  and  Bateman  v,  Murray. 
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and  in  which  the  right  of  renewal  was  forfeited  by  the 
laches  of  the  tenant :  and  in  a  case  of  that  description  the 
Master  of  the  Rolls  commenced  his  judgment  by  stating 
that  lie  would  •'  lay  the  Irish  cases  out  of  the  question;" 
meaning  thereby,  as  the  Editor  presumes,  not  only  the  Irish 
cases  that  had  been  cited,  but  the  Irish  cases  generally, 
which  his  honour  seems  to  have  considered  more  exten- 
sively than  those  cited  at  the  bar,  and  upon  the  general 
view  of  the  entire,  to  have  rejected  them  altogether,  from 
any  application  to  the  English  case  of  renewal  then  before 
him. 

The  succeeding  observations  of  the  Master  of  the  Rolls 
on  the  subject,  appear  to  the  Editor  as  reasons  assigned  by 
him  for  such  exclusion  of  the  Irish  cases  from  such  En- 
glish cases  as  he  then  was  considerinof :  that  is,  that  the 
law  respecting  renewals  in  Ireland  was  distinct  from  the 
law  respecting  renewals  in  England  ;  and  chief  among  these 
reasons,  is  this  prominent  one;  that  "  the  Irish  cases  had 
gone  upon  the  idea,  that  a  renewal  might  be  claimed  at 
any  distance  of  time;"  an  opinion  which  the  Master  of  the 
Rolls  alleges  to  have  been  disavowed  by  Lord  Thurlow  on 
the  appeal  to  the  Lords  in  Bateman  v.  Murray ;  his  Honor 
further  stating  that  Lord  Thurlow  had  then  declared  that 
"  he  could  not,  sitting  there,  administer  an  equity  that  did 
not  arise  npon  the  case:"  and  his  Honour  adding  that 
"  the  decree  made  in  Ireland  was  reversed;  upon  which  an 
act  of  parliament  was  procured  in  Ireland  to  put  an  end 
to  it."  A  question  here  arises  to  put  an  end,  to  what  ^ 
Doubtless  to  put  an  end  to  this  difference  of  opinion  be- 
tween those  high  tribunals  on  this  important  subject;  and 
to  revive  by  the  statute  the  ancient  equity  of  Ireland,  which 
this  reversal  by  Lord  Thurlow  would  otherwise  have  (to 
adopt  a  parliamentary  expression)  repealed.  Sedvide  the 
opinion  of  Lord  Redesdale  on  this  subject  in  his  judgment 
on  the  case  of  Lcnnon  v.  Napper ;  who  expresses  an  opi- 
nion that  in  the  case  of  Murray  v.  Bateman  he  would  have,. 
like  Lord  Thurlow,  refused  a  renewal  if  the  same  case  had 
come  before  him,  as  Lord  Chancellor  of  Ireland,  even  after 
the  tenantry  act ;  because  he  declared  it  a  case  of  fraud. 

It  may  however  be  here  observed,  that  the  question 
which  agitated  Ireland  immediately  after  the  reversal  of 
the  decree  of  Lord  Liflford  in  Bateman  v.  Murray^  by  the 
English  House  of  Lords,  was  the  reason  which  was  then 
considered  to  have  produced  that  reversal,  and  not  any 
other  reason,  which  a  subsequent  and  perhaps  more  informed 
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and  certainly  more  inquirin<T  Chancellor  might  thereafter 
have  discovered  to  justify  that  reversal.  It  may  further 
be  observed,  that  Sir  Pepper  Arden,  who  seems  to  speak 
on  the  case  of  Batema?i  v.  Murray^  as  if  from  professional 
experience  or  inquiry,  and  who  certainly  speaks  of  it  as 
if  he  were  informed  upon  it,  on  grounds  extrinsic  to  any 
thing  that  can  be  collected  from  the  report  of  the  case, 
treats  the  judgment  of  Lord  Thurlow  as  a  distinct  differ- 
ence of  opinion  between  him  and  the  Irish  Chancellor, 
Lord  LifFord,  in  which  the  latter  had  expressed  an  opinion, 
that  "  a  renewal  might  in  Ireland  be  claimed  at  any  dis- 
tance of  tinie,"  and  in  which  Lord  Thurlow  had  disavowed 
that  opinion  :  Sir  Pepper  Arden  further  adding,  that  "  the 
tanantry  act  had  been  enacted  to  restore  the  law,"  as  stated 
by  Lord  LifFord,  which  the  judgment  of  Lord  Thurlow  had 
overruled. 

It  may  be  proper  also  to  remark  that  Sir  Pepper  Arden, 
in  this  judgment,  never  notices  any  of  the  opinions  of  Lord 
Mansfield,  in  the  case  of  ^«w^  v.  Hamilton  ,-  and  the  Editor 
takes  leave  here  to  remark,  that  this  omission  is  the  more 
remarkable,  because  the  case  of  Kane  v.  Hamilto7i  had 
been  pressed  on  his  attention  from  the  bar:  and  the  silence 
of  the  Master  of  the  Rolls  in  this  case  respecting  the  opi- 
nions imputed  to  Lord  Mansfield  in  Kaiie  v.  Hamilton,  con- 
tribute to  sustain  the  opinion  expressed  by  Lord  Redesdale, 
and  entertained  by  all  well  informed  lawyers,  that  the 
judgment  imputed  to  Lord  Mansfield  in  Kane  \.  Hamilton, 
is  a  gross  mistake  in  the  report  of  the  judgment. 

More  observations  on  this  subject  will  more  properly 
belong  to  the  succeeding  case. 

This  case  of  Vipont  Charles  v.  Roxdeij,  is  the  last  case 
on  the  subject  of  these  Irish  renewals  to  be  found  in  Brown's 
Par.  Cas.  or  the  continuation  thereof. 
The  next  case  is  that  of 

Ka7ie  V.  Hamilton,  1776. 

On  the  10th  of  December,   1768,  Nicholas  Hamilton 

A  decree  by  the  filed  a  bill  in  the  Exchequer  in  Ireland,  stating,   that  by 

Exchequer  in     articles  4th  October,   ns*,  James  Hamilton   demised  to 

!!!!!"'^!°'*T  Gustavus  Hamilton,  plaintif!''s  father,  the  lands  of  Killy- 

slaven,  in  the  county  of  Monaghan,  together  with  the  mill 

and  water  courses,  for  the  lives  of  Gustavus,  and  his  two 

eldest  sons,  Nicholas  and  George,  at  the  yearly  rent  of  £2S. 

.         It  was  agreed  that  leases  should  be  perfected  at  the  request 

opimou     ^^  either  party,  containing  a  covenant  of  re-entry  and  dis- 
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Lord  Mansfield 
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tress,  as  also  a  covenant  of  renewal  for  every  paying  half  a  '''''^*  'i^.^t-^^  "c- 
year's  rent  as  a  fine  in  six  vionths  after  the  fall  of  every  life  •'"du^time^a'nd 
then  named  oi-  thereafter  to  be  named.  Other  articles  were  before  the  day 
at  the  same  time  executed  of  other  lands  to  the  same  pur-  appointed  in  the 
port,  at  sBlii  yearly  rent,  and  Gustavus  entered  into  posses-  asreement 
sion.  That  Nathaniel  Kane,  the  father  of  defendant  Joseph,  ^*^*^ 
being  mortgagee  of  the  lands  under  James  Hamilton,  ap- 
plied to  Gustavus  to  attorn  to  him,  which  was  done  after  a 
long  negociation  between  them  concerning  an  abatement 
of  the  rent  from  5£46  to  £2>Q.  The  whole  proceedings  con- 
cerning this  abatement  are  set  out  in  the  pleadings  to  shew 
that  Nathaniel  Kane  had  notice  of  the  articles,  and  ratified 
them  by  these  acts.  Gustavus  continued  in  possession  at 
j£S6  rent  till  about  IT^S,  when  one  of  the  cestui  que  vies 
died,  and  application  was  made  to  Kane  for  a  renewal, 
which  he  declined,  being  only  mortgagee,  and  the  matter 
was  therefore  postponed.  In  August,  1755,  Gustavus  died 
in  England,  intestate,  leaving  the  plaintiff  his  eldest  son 
and  heir.  In  February,  1757,  Nathaniel  Kane  died,  leaving 
defendant  Joseph  his  eldest  son  and  heir,  who,  as  stated  by 
the  bill,  purchased  the  equity  of  redemption  in  the  lands, 
and  became  absolute  owner.  That  plaintiff  was  ignorant 
of  the  articles,  or  their  contents,  until  1763,  when  he  ap- 
plied for  a  renewal  of  the  two  lives,  and  an  account  of  the 
rents  which  Kane  had  received  in  payment  of  his  arrear. 
This  was  declined  after  various  negocialions  ;  and  the  bill 
was  at  length  filed,  offering  to  pay  the  fines  of  renewal  for 
the  tv.'o  lives  with  interest,  and  praying  that  Joseph  Kane 
should  account  for  the  rents  and  profits  by  him  received 
since  his  father's  death,  that  plaintiff  might  be  restored  to 
the  possession  of  the  premises,  aud  defendant  compelled  to 
execute  leases  thereof  at  the  yearly  rent  of  £S6,  according 
to  the  articles,  and  award  which  had  been  made. 

Joseph  Kane,  in  his  answer  stated,  that  the  premises 
had  been  mortgaged  to  his  father,  16th  May,  1727  ;  that 
the  equity  of  redemption  was  conveyed  by  lease  and  release 
29th  and  30th  January,  1729,  which  were  registered  the 
next  day,  and  that  as  the  articles  were  executed  subsequent 
to  that  conveyance,  and  his  father  not  being  a  party  to 
them,  defendant  was  not  bound  by  them,  and  insisted  upon 
the  benefit  of  those  deeds  as  if  he  had  pleaded  them.  That 
Gustavus  Hamilton  had  been  considered  as  tenant  at  will 
merely.  Denied  that  any  application  had  been  made  to  Natha- 
niel Kane  for  a  rciicival.  That  Gustavus  had  actually  surren- 
dered the  premises,  and  insisted  he  was  not  bound  to  execute 
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E.  Thurlow. 
J.  Dunning. 
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any  renewal  of  the  articles  or  lease,  or  to  account  for  the 
profits,  and  the  rather  as  plaintiff  had  lain  by  so  long,  and 
till  the  death  of  all  the  persons  who  could  give  a  circum- 
stantial account  of  the  proceedings  between  the  parties. 

There  were  a  great  number  of  bills  of  revivor,  a  cross 
bill,  &c.  in  the  cause,  so  that  it  was  not  finally  heard  until 
the  17th  April,  1774,  and  on  the  5th  day  of  'May  in  that 
year  the  court  decreed,  that  plaintiff  was  entitled  to  a  lease 
for  three  lives,  at  ^36  yearly  rent,  and  half  a  year's  rent 
fine  on  the  fall  of  each  life :  and  it  was  referred  to  the 
officer  to  state  an  account  as  to  the  rents,  issues,  and  profits 
received,  or  that  might  have  been  received  by  Nathaniel 
Kane  or  his  agent  from  1st  November,  1752,  to  the  death  of 
N.  Kane,  and  also  of  what  was  received  by  defendant,  and 
also  to  state  an  account  of  what  was  due  for  renewal  fines 
and  interest  for  the  same,  since  the  deaths  of  Gustavus  and 
his  son  George,  the  officer  to  compute  a  fine  for  every  seven 
years,  to  commence  from  the  end  of  six  months  next  after 
the  fall  of  each  life,  and  dismissed  the  cross  bill. 

Mr.  Kane  conceiving  himself  aggrieved  by  this  decree, 
and  that  it  was  erroneous,  appealed  to  the  Lords  of  Great 
Britain,  before  whom  it  was  contended,  that  the  conveyance 
of  1729  was  an  absolute  conveyance,  and  registered  as 
such.  That  the  articles  of  October,  1734,  were  a  nullity 
as  to  appellant,  and  could  create  no  lien  upon  the  lands, 
because  James  Hamilton  had  then  no  estate  nor  interest 
therein,  upon  which  those  articles  could  operate.  He  was 
nothing  more  than  tenant  at  will  to  Nathaniel  Kane.  Gus- 
tavus Hamilton  could  not  acquire  any  better  title  from  him, 
and  accordingly  it  appears  he  was  considered  as  nothing 
more  than  a  tenant  at  will.  That  appellant  was  unacquainted 
w'ith  the  subsequent  conveyance  of  the  equity  of  redemp- 
tion stated  in  the  bill.  That  the  surrender  by  Gustavus 
Hamilton  put  an  end  to  the  operation  of  the  articles, 
and  every  ground  of  title  under  them.  But  it  is  objected, 
that  though  there  was  a  surrender  of  the  possession  in 
1752,  yet  there  was  no  surrender  of  the  leases  agreed  for 
by  the  articles.  That  the  statute  of  frauds  requires,  that 
the  surrender  of  those  leases  should  have  been  by  writing  : 
but  no  written  surrender  is  produced.  To  that  it  is  an- 
swered, that  though  the  written  surrender  of  1752  not 
having  come  to  the  hands  of  the  appellant,  he  has  therefore 
not  been  able  to  produce  it,  yet  the  surrendering  of  the 
possession  of  the  lands  by  Gustavus,  and  his  not  having 
applied  for  any  renewal  during  his  life,  notwithstanding  he 
lived  fourteen  years  after  the  first  life  named  in  the  article 
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dropped,  the  acts  of  ownership  exercised  by  Nicholas  Kane's 
agent  afFox-d  strong  ground  to  believe  there  was  in  fact  a 
surrender.  That  if  respondent  could  be  entitled  to  any 
lease  at  all,  it  ought  to  be  subject  to  a  rent  of  £4:G  and  not 
£36.  And  lastly,  that  respondent's  conduct  in  lying  by 
till  the  death  of  witnesses  capable  of  giving  a  satisfactory 
account  of  the  surrender,  the  unjust  advantage  then  at- 
tempted to  be  taken,  by  setting  up  a  dormant  claim  to  the 
lands  which  respondent's  father  had  relinquished  the  pos- 
session of  twenty  years  before,  and  had  ever  since  the 
year  17.52  permitted  the  appellant's  father  peaceably  to  en- 
joy and  exercise  every  act  of  absolute  ownership  over;  and 
the  motive  which  induced  him  to  set  up  this  claim,  namely, 
the  accidental  rise  of  land  in  Ireland,  are  surely  circum- 
stances which  do  not  entitle  it  to  favour  in  a  court  of 
Equity. 

For  the  respondent  it  was  said,  that  the  appeal  ought  '^'  Wedder- 
to  be  dismissed,  for  that  leases  for  lives  with  covenants  for  A°"i"^'_ 
perpetual  renewals,  like  the  present,  are  very  conmion  in 
L'eland,  a  great  deal  of  property  being  held  under  them; 
and  though  it  frequently  happens  that  the  lessees  do  not, 
upon  the  dropping  of  every  life,  fill  up  their  lease  with  a 
new  nomination,  as  they  strictly  ought,  and  pay  the  sti- 
pulated fine,  yet  it  has  been  the  constant  practice  of  the 
courts  in  Ireland  to  admit  the  lessees  at  any  time  after, 
during  the  continuance  of  any  one  of  the  lives  in  the  lease, 
to  fill  up  such  vacancy,  upon  paying  the  stipulated  fine, 
with  interest  from  the  time  it  ought  to  have  been  paid  ; 
and  as  a  farther  compensation  for  the  chance  that  such 
new  life  (had  it  been  named  at  the  time  it  ought)  might 
have  dropped  before  the  actual  renewal  took  place,  it  has 
been  usual  to  subject  the  lessee  to  pay  a  new  fine  at  the 
end  of  every  seven  years  during  the  continuance  of  such 
vacancy,  as  is  decreed  in  the  present  case,  whereby  the  les- 
sor receives  a  full  recompense  for  the  lessee's  default.  This 
practice  has  received  the  sanction  of  this  house  in  various 
instances.  Secondly,  the  respondent's  right  under  the 
articles  4th  October,  1734,  is  no  way  affected  by  the  appel- 
lant's mortgage,  though  prior  thereto  in  point  of  time,  the 
money  then  lent  on  mortgage  not  amounting  to  half  the 
value  of  the  estate  comprised  therein,  as  appears  by  the 
subsequent  transactions  between  the  parties.  The  mort- 
gagor continues  in  possession  of  the  mortgaged  lands  several 
years  after  the  mortgage  made,  and  was  so  at  the  time  of 
his  making  the  articles,  acting  as  visible  owner  of  the  estate  j 
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and  when  the  appellant's  father,  the  mortgagee,  came  to 
take  possession  of  the  mortgaged  lands,  he  not  only  found 
the  respondent  in  possession  of  the  premises  in  question, 
by  virtue  of  the  articles,  but  accepted  hmi  as  tenant  there- 
of under  them,  and  abated  him  £lO  a  year  in  the  rent,  as 
appears  by  the  award  made,  and  by  his  letters  to  respon- 
dent's father,  and  to  his  own  agents,  and  the  rent  so  re- 
ceived was  for  several  years  after  accepted  and  received  by 
him,  as  appears  by  the  several  accounts  passed  between 
them,  till  within  a  few  years  of  the  respondent's  father's 
decease,  when  the  actual  possession  of  the  premises  was  lost 
only  by  the  respondent's  father's  intrusting  the  appellant's 
agents  (as  fully  appears  from  their  accounts)  with  the  receipt 
of  the  rents  and  profits  thereof  from  the  under-tenants,  in 
order  to  discharge  some  arrear  of  rent  incurred  and  be- 
come due  from  him  to  the  appellant's  father;  but  neither 
these  few  years  during  which  the  respondent's  father  was 
out  of  possession  at  the  close  of  his  life,  nor  the  period  that 
afterwards  elapsed  before  the  respondent  asserted  his  right, 
can  be  a  bar  to  him,  as  he  was  ignorant  of  that  right  till  a 
short  time  before  he  filed  his  bill ;  besides  as  being  one  of 
the  original  lives  in  the  articles  of  4th  October,  1734,  he 
is  clearly  entitled  to  a  renewal  upon  the  principles  before 
mentioned. 

Lord  Mansfield  said,  supposing  the  other  point  respect- 
ing the  mortgage  and  possession  out  of  the  case,  another 
question  would  arise,  viz.  whether  the  respondent  would 
be  enlilled  to  a  new  lease  under  the  covenant  in  the  articles 
for  a  perpetual  renewal :  the  terms  are,  that  leases  shotdd.  be 
perfected  contahiitig  a  cotenant  for  rene'wal  for  ever,  'pay- 
ing half  a  year''s  rent  in  six  months  after  the  foil  of  every 
life,  then,  or  thereafter  to  he  made. 

It  appears  that  a  life  named  in  those  articles  died  in 
1741,  and  another  in  1755,  and  that  no  step  was  taken  to 
get  a  renewal  till  the  year  1763.  Now  it  has  been  said  to 
be  the  established  practice  of  the  courts  in  Ireland,  and  to 
have  been  confirmed  here,  that  though  the  lessees  in  these 
leases,  upon  the  death  of  a  life  neglect  to  renew,  and  pay 
the  fine  within  the  day  limited,  yet  that  any  time  after, 
*  during  the  continuance  of  any  one  of  the  lives,  they  are 

entitled  to  a  renewal  upon  payment  of  a  new  fine  at  the 
end  of  every  seven  years  during  the  vacancy.  I  always 
thought  that  people  were  bound  to  the  performance  of  their 
agreements,  and  if  a  man  covenants  to  renew  within  six 
months  after  the  fall  of  every  life,  surely  the  court  cannot 
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make  a  new  agreement  for  him.  But  it  is  said  to  be  the 
cstabh'slied  law  in  Ireland,  and  confirmed  here.  Now  I  will 
state  some  of  the  cases  relied  on  in  support  of  this  doctrine, 
and  your  I^ordships  will  be  astonished  at  the  difference  be- 
tween those  and  the  present  case. 

The  case  of  Anderson  v.  Sivcet,  which  came  before  the 
House  of  Lords  in  1722,  was  a  case  under  peculiar  circum- 
stances; it  was  not  known  whether  the  cestui  que  vie  had 
been  dead  or  not.  The  case  of  Lord  Ross  v.  JVojsop,  which 
came  before  the  Lords  in  1740,  was  also  under  peculiar 
circumstances,  the  landlord  having  been  absent  from  L'e- 
land,  and  upon  his  return  having  consented  to  renew.  These 
cases,  therefore,  turning  upon  their  peculiar  circumstances, 
tlid  not  establish  any  general  rule  as  contended  by  the  res- 
pondent, and  this  is  proved  by  the  case  of  Pe?idred\\  GriJ'- 
jith^  in  ]7'1'4,  where  the  decree  was  founded  on  the  lapse 
and  omission  to  renew  within  the  time  limited.* 

Upon  this  point,  therefore,  I  am  of  opinion,  it  is  neces-  •<?«<ry.Wasnot 
sary  thaton  the  falling  of  a  life,  another  should  be  inserted  the  fraud  of  the 
in  due  time,  and  before  the  day  for  renewing  is  elapsed,  learng'thedeath 
The  court  cannot  destroy  the  agreement  of  the  parties  ;  it  o^  \\\^  cestui  que 
is  expressly  stipulated  that  a  renewal  should  be  granted  '"'e  a  much 
upon  the  condition  of  the  lessee's  paying  a  fine  of  half  a  stronger  foun- 

,  ,    .        .  .1         fv        .u      r  II       f  IT         n^  datiori  for  refus- 

year  s  rent  \\\  six  months  alter  the  tall  or  everj'  nfe.  Iwo  ■  ^  renewal? 
lives  died,  and  no  fine  was  offered,  or  renewal  applied  for  mdg^ 
until  long  after  the  expiration  of  the  six  months.  Here, 
therefore,  is  no  foundation  for  relief;  for  this  is  not  like  the 
case  of  a  penalty.  It  is  the  most  material  and  essential  part 
of  the  agreement,  that  the  renewal  be  within  the  six  months, 
and  it  was  intended  to  be  strictly  complied  with,  because 
the  landlord  has  the  chance  of  a  fine  by  the  cestui  que  vic^ 
and  to  dispense  with  the  lapse  and  neglect  in  not  naming  a 
new  life,  deprives  the  landlord  of  the  chance  of  a  fine,  and 
renders  the  agreement  of  no  effect:  a  court  of  Equity  can- 
not give  a  compensation  for  the  damage  which  may  be  sus- 
tained, it  being  merely  eventual  aud  uncertain. 

Besides,  in  these  articles  there  is  not  an  equal  obligation 
to  renew  on  each  of  the  parties.  The  landlord  covenants 
for  perpetual  renewal  on  the  death  of  the  lives  and  payment 
of  the  fines  ;  but  there  is  no  covenant  on  the  part  of  the 
tenant.  He  is  left  by  the  articles  to  his  choice  to  renew  or 
not.  In  this  respect,  therefore,  they  are  inequitable,  and 
the  lessor  has  no  remedy  if  he  is  deprived  of  his  legal  ad- 
vantage arising  by  the  lapse. 

Upon  the  whole  I  think  that  the  court  cannot  dispense 
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with  the  lessee's  neglect  in  not  renewing  according  to  the 
covenant.  I  do  not  mean  to  lay  it  down,  that  there  may 
not  be  a  case  (as  where  the  omission  to  renew  within  the 
time  limited  proceeds  from  circumstances  like  those  in  the 
cases  cited,  and  xvas  unavoidable)  in  which  the  court  would 
not  give  relief;  but  that  the  neglecting  to  offer  a  new  life 
within  the  time  stipulated  by  the  lease  is  fatal,  unless  there 
are  very  equitable  reasons  indeed. 

Those  sort  of  cases  are  not  such  as  deserve  support  in 
a  court  of  Equity.  They  should  be  discountenanced  as 
much  as  possible.  They  are  extremely  pernicious  and 
oppressive,  and  a  subject  of  general  complaint  to  the  gen- 
tlemen of  Ireland  ;  and  /  am  astonished  at  the  indtdgence 
said  to  he  shoion  iji  those  cases  in  the  courts  of  Ireland.  But 
whatever  courts  might  do  upon  the  particular  circumstances 
of  other  cases,  yet  this  is  a  case  of  such  singular  circum- 
stances of  unfairness  on  the  part  of  the  respondent,  that 
there  is  not  the  least  pretension  for  relief.  I  am  therefore 
of  opinion,  and  move,  that  the  decree  should  be  reversed, 
and  the  respondent's  bill  be  dismissed. 
j,g^,.gg  The  decree  of  the  Exchequer  for  a  renewal  was  accord- 

reversed,  ingly  reversed.     1  Uidg.  P.  C.  180. 

Observations  on  the  Case  of  Kane  v.  Hamilton, 

Observations  ou  The  case  o^  Kane  v.  Hamilton  is  remarkable,  a&  being 
the  case  of  a  case  of  great  negative  importance,  and  highly  important 
Kanei;.  Haiuil-  notwithstanding;  because  it  contains  a  chief  portion,  if  not 
the  entire  portion,  of  all  that  doctrine  respecting  renewals 
in  Ireland,  which  has  been  subsequent!}'  ovenuled:  and 
these  doctrines,  so  exploded,  expressed  with  that  attractive 
simplicity  of  language  so  customary  with  Lord  Mansfield, 
and  so  capable  of  giving  currency  at  first  view  to  the  mis- 
taken  opinions  of  that  eminent  judge.  The  Editor,  in  sug- 
gesting these  opinions,  does  not  presume  to  give  any  of 
his  own  ;  but  he  is  authorized,  from  the  mere  circumstance 
of  inquiry,  to  say,  that  if  the  opinions  attributed  to  Lord 
Mansfield  in  this  case  were  expressed  by  him,  (and  there 
is  much  reason  to  believe  that  they  were),  they  have  been 
entirely  discountenanced  by  all  experienced  barristers, 
whose  attention  have  been  sinqe  directed  to  this  case ;  and 
what  is  of  infinitely  more  importance,  they  have  been  dis- 
tinctly, and  "  upon  the  point^^  overruled  by  the  course  of 
all  subsequent  equity  decisions,  but  more  particularly  by 
the  influential  and  most  direct  judgment  of  Lord  Redcsdale. 
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Lord  Mansfield  was  not  an  Equity  judge,  although  re-  Lord  Mansfield 
niarkable  as  bcino-  addicted  to  the  adoption  of  equity  prin-  blameabie  for 

•    1        •  ^    ^- 1  I  i.  •  i.     C   ^  7-7,.       the  introduction 

ciples  iJi  a  court  oj  law :  he  sat  in  a  court  or   law  excLusiveLij  ;     ^  ^  ^.        -^^ 
be   was  the   Chief  Justice  of  the   King's  Bench  :  had   he  ^^^^^^  into  a 
been   the   Chief  Baron  of  the  Exchequer,  he  would  have  court  of  law; 
been  the  chief  of  a  court  engaged  alternately  in  law  and  and  in  this  case 
equity;  and   his  introduction  of  the  piinciple  peculiar  to  of  lavr  pnnr.i- 

T-''...  .  ,  1111  I  P'ss  into  a  court 

the  one  jtirisdiction,  mto  those  conducted  under  the  other,  ^f  equit)i. 
might  have  been  the  more  intelligible,  although  certainly 
not  the  more  unobjectionable  for  that  reason  :  but  the 
judicial  reasons  of  Lord  Mansfield  were  not  so  mixed ;  he 
never  sat  in  an  Equity  court,  except  when,  in  common  with 
every  other  peer,  he  took  the  opportunity  of  exercising  an 
opinion  on  the  case  of  an  appeal  in  the  House  of  Lords.  In 
thatcharactcr  alone,  he  appears  in  the  case  o^Kanev.  Hamil- 
ion  :  in  most  other  cases,  as  a  judicial  man,  he  was  the  judge 
of  a  court  of  law  exclusively.  As  the  Chief  Justice  of  the 
King's  Bench  he  has  been  blamed  for  admitting  therein 
certain  principles  of  equity  ;  and  blamed,  with  reason;  be- 
cause the  principles  applicable  to  a  court  v>'here  the  defend- 
ent  is  required  on  his  oath,  and  under  the  penalties  of  per- 
jury, to  be  a  witness  against  himself,  never  can  be  appli- 
cable to  the  variant  proceedings  of  a  different  jurisdiction, 
where  neither  the  plaintiff  nor  defendant  can  be  sworn  or 
be  heard,  and  where  one  witness  can  decide  the  case  for 
the  plaintiff;  whereas,  in  equity,  more  evidence  than  one 
witness  is  necessar3\ 

Therefore  Lord  Mansfield  has  been,  not  without  reason, 
blamed,  and  has  been  blamed  by  high  judicial  authority  for 
the  introduction  of  principles  peculiar  to  equity,  into  the 
proceedings  of  a  court  of /atu.  But  the  objection  imputable 
to  Lord  Mansfield  respecting  his  judgment  in  Ka7ie  v. 
Hamilton,  if  that  judgment  be  fairly  imputable  to  him,  is 
of  an  opposite,  though  not  less  objectionable  character ;  it 
is  not  that  he  introduced  principles  peculiar  to  equity  into 
the  proceedings  of  a  court  of  law;  but  it  is  that  he  intro- 
duced principles  peculiar  to  law  into  the  proceedings  of  a 
coin't  of  equity. 

Lord  Redesdale  has  expressed  an  opinion,  grounded  on 
his  inquiry  and  experience,  that  every  case  of  an  Irish  re- 
newal lias  produced  an  equity  suit,  on  an  average  of  every 
forty  years,  in  respect  to  every  lease  under  this  tenure.  The 
Editor  hopes  that  this  collection  of  the  law  on  this  subject, 
which  has  been  previously  so  much  dispersed,  and  at  such 
indefinite  intervals,  through  heavy  and  expensive  lav/  pub- 
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Application  as 
to  these  renew- 
als to  the  court 
is  for  a  specific 
performance  of 
a  covenant  to 
make  an  estate 
of  land. 


The  administra- 
tion of  law  and 
equity  by  dift'er- 
ent  modes,  and 
in  different 
courts,  peculiar 
to  the  constitu- 
tion of  these 
couiitries. 


licatioris,  some  peculiar  to  England,  and  others  to  Ireland, 
may  enable  a  landlord  or  tenant,  or  the  agent  of  either,  to 
ascertain  on  a  review  of  this  collection  of  the  cases,  how 
far  the  landlord  should  be  bound  to  accept  the  fines  ten- 
dered, or  the  tenant  to  file  his  bill  for  a  renewal.  For  the 
purpose  of  levelling  this  subject  in  a  greater  degree  to  the 
general  understanding,  and  thus  avoiding  a  recurrence  to 
that  habitual  litigation  mentioned  by  Lord  Redesdale  as  so 
usual  in  Ireland,  the  Editor  shall  endeavour  to  supply  some 
authorities  explanatory  of  the  general  bearing  of  the  law 
to  a  mind  not  professional,  or  to  a  student  inexperienced 
on  this  subject.  For  this  purpose  he  shall  next  subjoin  the 
most  simplified  distinction  in  respect  to  this  tenure,  with 
which  his  inquiry  has  supplied  him  from  the  writers  most 
informed  on  this  subject,  and  with  this  view  he  shall  first 
lay  down  the  follovving  principle  from  Lord  Redesdale  as 
introductory  of  a  simplified  view  respecting  the  law  on  this 
case,  .extracted  from  the  letters  of  Mr.  Sugden  respecting 
estates,  &c. 

The  application  to  the  court  in  such  cases  (meaning  re- 
newal cases  in  Ireland)  is  to  compel  a  specific  performance 
of  a  covenant  to  make  an  estate  of  land  :  this  is  a  good 
ground  for  an  application  to  a  court  of  Equity,  upon  which 
it  daily  exercises  jurisdiction  ;  and  specific  performance 
ought  to  be  decreed,  unless  there  are  particular  circum- 
stances which  ought  to  exclude  the  party  from  relief. — 2 
Scho.  and  Lef.  682. 

This  subject  will  become  the  more  intelligible  from  the 
following  explanation,  given  by  Mr.  Sugden,  of  the  differ- 
ence between  lav/  and  equity  in  cases  considered  by  Lord 
Redesdale  as  analagous  to  the  present  matter ;  that  is,  as  to 
a  specific  performance  of  a  covenant  to  make  an  estate  of 
land. 

"  It  is  peculiar  to  the  constitution  of  this  country,  that 
the  law  on  the  same  case  is  frequently  administered  differ- 
ently by  different  courts;  and  that  not  froni  a  contrary  ex- 
position of  the  same  rules.  It  must  sound  oddly  to  a 
foreigner,  that  on  one  side  of  Westminster  Hall  a  man  shall 
recover  an  estate  without  argument,  on  account  of  the  clear- 
ness of  his  title;  and  that  on  the  other  side  of  the  Flail  his 
adversary  shall,  with  equal  facility,  recover  back  the  estate. 
In  all  other  countries  the  law  is  tempered  with  equity,  and 
the  same  grounds  rule  the  same  case  in  all  the  courts  of 
justice.  The  division  of  our  law  into  what  is  termed  legal 
and  equitable,  arose  partly  from  necessity,  and  partly  from 
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ilie  desire  of  the  ecclesiastics  of  former  times  to  usurp  a 
control  over  the  common   law   courts.     Our  legal  judges 
heretofore  adhered  so  strictly  to  technical  rules,  although 
frequently  subversive  of  substantial  justice,  that  the  Chan- 
cellor interfered,  and  moderated  the  rigor  of  the  law  accord- 
ing, as  it  is  termed,  to  equity  and  good  conscience.     The 
judges  in  equity  soon  found  it  necessary,  like  the  common 
law  judges,  to  adhere  to  the  decisions  of  their  predecessors  ; 
whence  it  has  inevitably  happened,   that  there  are  settled 
and  inviolable  rules  of  equity,  which   require  to  be  mode- 
rated by  the  rules  of  good  conscience,  as  much  as  ever  the 
most  rigorous  and    inflexible  rule  of  law  did  before  the 
Chancellors  interposed  on  equitable  grounds.     However, 
as  the  law  of  property  is  now  administered  in  the  different 
Ibrums,  allowing  for  the  imperfection  of  all  human  laws,  it 
exhibits  a  most  splendid  and  comprehensive  code  of  juris- 
prudence; and  the  man  will  deserve  ill  of  his  country  who 
shall  ever  attempt  to  confound  the  rules  by  which  the  courts 
of  law  and  equity  are  severally  guided." — Sugd.  2  Lett.  p.  3. 
Sir  John  Burrow,  the  reporter  of  Lord  Mansfield,  in 
his  preface  to  his  Reports,  p.  3,  says,  "  that  there   never  Tbe  decisions 
was  more  business,   that  the  reasoning  and  opinion  of  the  of  Lord  Mans- 
judges  never  gave  more  satisfaction ;  that  all  the  seats  were  ^'^'*^  **"  ^'^'^^ 
never  so  filled  together,   and   that   since  the   Hth  day  of  ^y°J'g"'|^''j.^"" 
November,  1756,  to  this  day,  (which  happened  to  be  nine  nineyeaisby 
years  after,)  there  never  has  appeared  in  court  the  least  dif-  the  court  of 
ference  of  opinion.    And  that  every  rule,  order,  certificate,   ^"'g'^  Beneh^ 
and  judgment,  have  been  unanimous."    Sir  John,  with  a 
simplicity  that  could  scarcely  be  expected  from  him,  and 
in  a  blindness  to  the  sarcasm  which   he  is  throwing  on  his 
court,  adds  that    *'  this  never  happened  before."     And  as 
the  Editor  concurs  with  Sir  John  in  thinking  that  such  a 
circumstance  never  had  a  precedent  in  any   of  our  high 
courts  of  jurisprudence,   he  humbly  expresses  his  sincere 
hope,  that  it  may  never  have  an  imitation.     For  although 
Mansfield  was  one  of  the  most  enlightened  judges  that  ever 
adorned  the  English  bench,  and  the  creator  of  our  com- 
mercial code ;   and  although  Buller  was   one  of  the  ablest 
lawyers  that  ever  laboured   at  the  English  Bar,  yet  Buller 
was  consessor  with  Mansfield  during  the   long  period  of 
this  accidental  coincidence,  in  this  extraordinary    and  un- 
accountable unanimity.     An   unanimity  during  which  the 
landmarks  of  the   law  of  real  propeity  received  a  severe 
shock,  and   an   unanimity  which  sanctioned    principles    in 
our  laws,  rfiat  the  ablest  and  wisest  of  Lord   Mansfield's 
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successors   have  felt  it  their  difficulty  and  their  duty  to 
subvert  or  explain  away. 

The  main  part  in  the  last  mentioned  remarks  wei'e  sug- 
gested to  the  Editor,  as  they  are  also  sustained  by  the  fol- 
lowing observations  of  Mr.  Sugden. 

"  Lord  Mansfield  was  unhappily  too  prone  to  adminis- 

aiid  the  most  of  ter  equity  in  a  court  of  law.     The  landmarks  of  the  law  of 

thLin  oveirukd  yqq\  property  received  a  severe  shock  in  his  time;  and  it  is 

sois'*'^"'''^'^^      painful  to  reflect,   that  although  his  successors  have  now 

nearly  subverted  the  principles  of  every  important  decision 

pronounced  by  him  on  the  law  of  property,  yet  during  the 

period  he  was  Chief  Justice  of  England,  there  was  scarcely 

a  difference  of  opinion  on  the  bench  where  he  presided,  so 

implicitly  v/ere  his   equitable  principles   adopted." — St(gd. 

Let.  2.  p.  5. 

The  following  position  of  Lord  Chancellor  Eldon  is 
explanatory  of  this  great  error  of  Lord  Mansfield  and 
Judge  Buller ;  namely,  of  considering  the  rules  of  pro- 
perty as  equally  applicable  in  a  court  of  law  or  equity. 
"  With  regard  to  the  second  proposition  of  Mr.  Justice 
A  rule  of  pro-  Buller,  that  "  if  this  had  become  a  rule  of  properly  in 
pertj  in  eqnity  equity,  therefore  it  ought  to  be  adopted  in  a  court  of  law ;" 
IS  not  therefore  ^vith  great  deference  to  the  learning  and  memory  of  that 
law^^he^courts  J"^t?^>  ^^^^^  appears  to  me  a  very  hasty  proposition  ;  and  the 
in  some  respects  Converse  undoubtedly  will  not  hold  :  for  it  is  impossible  for 
proceediDgupon  this  court,  upon  the  principles  upon  which  it  acts,  to  say, 
different  pnnci-  ^-j^j^j-  -whatever  is  a  rule  of  proceeding  at  law  is  of  course  a 
equh  Xr'in"  *'"^^  ^^  proceeding  in  equity.  It  may  be  asserted  that  it 
stance,not allow-  should  be  the  casc ;  but  it  is  impossible  it  can.  For  in- 
ing  a  single  wit-  stance,  in  the  case  of  the  mortgagee,  put  in  Pasley  v.  Free- 
ness,  unless  sup-  ^j^;;^  if  the  man  makes  a  false  declaration,  and  an  action 
cnmstanMs'^'to  ^^"  ^^  maintained  upon  that,  and  the  principle  upon  which 
prevail  against  it  Can  be  maintained,  is,  that  a  court  of  Equity  will  relieve, 
a  positive  de-  the  converse  ought  to  hold  ;  thai,  where  an  action  can  be 
niai  by  the  an-  niaintained,  equity  should  give  relief.  But  is  that  so?  A 
*^^^'*  defendant  in  the  court  has  the  protection  arising  from  his 

own  conscience  in  a  degree,  in  which  the  law  does  not 
affect  to  give  him  protection.  If  he  positively,  plainly,  and . 
precisely,  denies  the  assertion,  and  one  witness  only  proves 
it  as  positively,  clearly,  and  precisely,  as  it  is  denied,  and 
there  is  no  circumstance  attaching  credit  to  the  assertion 
overbalancing  the  credit  due  to  the  denial,  as  a  positive 
denial,  a  court  of  Equity  will  not  act  upon  the  testimony  of 
that  witness.  Not  so  at  law.  There  the  defendant  is  not 
heard.  One  witness  proves  the  case  j  and  however  strongly 
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ihc  defendant  may  be  inclined  to  deny  it  upon  oalh,  there 
must  be  a  recovery  against  him.  It  seems  to  nic  rather 
surprising,  if  I  may  presume  to  say  so,  that  Lord  Mans- 
field, \vl)o  concurred  with  Mr.  Justice  Duller  in  a  great 
many  of  these  ecjuitable  principles  in  a  court  of  law,  should 
not  have  attended  to  these  distinctions  which  perhaps  will 
be  found  in  the  very  principles  upon  which  this  court  ex- 
ists." By  Lord  Eldon  in  Evans  v.  Bickncll,  6  Vcs.  Jan.  184. 

The  reader  will  hold  in  view  that  a  bill  in  equity  filed 
by  the  tenant  for  a  renewal  on  a  lease  of  lives    renewable  , 

for  ever  in  Ireland,  is  an  application  to  the  court  for  a  spe-  ^J^^^  j^^^^^  ^^^ 
cific  performance  of  a  covenant  to  make  an  estate  of  land,  equity  in  res- 
It  becomes  therefore  important   to   observe  the   essential  pect  to  tiiese 
difference  between   law  and  equity  as  it  affects  an  applica-  ^oitra'-tS' 
tion  for  a  specific  performance;  more  especially  because  it 
appears  that  this  difference  has  been  sometimes  overlooked 
even  by  eminent  legal  authorities,  and  more  particularly 
by  Lord   Mansfield,    the    validity   of  whose  judgment  in 
the  case  of  Kane  v.  Hamilton^  is  at  present  the  subject  of 
inquiry  ;  and  who  in  that  case  the  Editor  submits  entirely 
overlooked  the  distinction   here  referred  to,   not  by  intro- 
ducing principles  of  equity  (as  was  his  more  general  error) 
into  a  court  of  law,  but  by  introducing  principles  of  strict 
law  into  the  decision  of  a  court  of  Equity.     This  essential 
difference  to  which  Lord  Eldon  has  referred,  and  of  the 
neglect  of  which   he  complains,  in  respect  to  Lord  Mans- 
field, is  explained  in  the  following  extract  from  Sitgden  : 

*'  The  essential  difference  between  law  and    equity,  as 
it  affects  the  subject  upon  which  I  am  writing,  consists   in  is,  that  equity 
this,  that  equity  will  give  you  the  thing  itself  for  which  you  gi^es  the  thing 
have  contracted,  whereas  the  law  can  only  give  you  a  pecu-  ''.^'^"^'  ''"*  '''^^ 

r      ..I       J-   1  ..         r^i  ^1  \l      ■       ffives  damages 

niary  compensation  tor  the  dishonesty  or  the  other  party  in  f^^  tj,g  ij^each 
not  fulfilling  his  contract.  Thus,  if  you  were  to  sell  your  of  the  contract, 
estate  to  your  neighbour  Thompson,  and  were  afterwards, 
disliking  the  bargain,  to  refuse  to  convey  it  to  him,  he 
would  have  it  in  his  election  to  proceed  against  you  either 
at  law  or  in  equity.  If  he  resolved  to  proceed  at  law,  he 
would  bring  an  action  against  you  for  the  recovery  of 
damages  for  breach  of  contract,  and  a  jury  would  decide 
the  amount  of  the  damages  which  you  ought  to  pay  ;  but 
still  you  would  retain  the  estate  in  the  same  manner  as  if 
you  had  never  contracted  to  sell  it.  But  if  he  wished  to 
have  the  estate  itself,  he  would  file  a  bill  in  equity  against 
you  for  what  is  termed  a  specific  performance,  or  a  per- 
formance in  specie^  and  the  court  would  not,  like  a  court 
of  law,  in  effect,  let  you  off  the  contract  on  payment  of 
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damages,  but  would  compel  you  to  convey  the  estate  itself 
to  the  purchaser  upon  his  paying  the  purchase  money  to 
you.  But  of  course,  as  the  court  compels  you  to  i:)erform 
the  agreement,  there  are  no  damages  to  pay.  This  equity  is 
founded  upon  the  principle,  that  the  court  considers  that  as 
actually  performed  which  is  agreed  to  be  done  ;  so  that  the 
instant  after  you  have  entered  into  a  contract  to  sell  an 
estate,  the  court  considers  the  estate  as  belonging  to  the 
purchaser,  and  the  purchase  money  as  belonging  to  you, 
and  vice  versa. — Sugd.  2  Leii.  p.  5. 
_,    .,   ,    ,    ,  But  equity  will  not   interfere  in   every  case.     A   man 

Equity  looks  to         ,•  .  ,'       1  i  c  •  \  •  •  i- 

the  substance,  ^ctuig  Without  goocl  taith  canuot  requn-e  the  extraordmary 
but  law  to  the'  aid  of  the  court,  but  will  be  left  to  his  remedy  at  law, 
better.  where  his  bad  conduct  will  have  its  full  operation  with  a 

jury.     Equity,  also,  looks  to   the  substantial   intention  of 
the  parties,  whereas  the  courts  of  law  adhere  more  strictly 
to  the  letter  of  the  contract. — lb.  7. 
Observations  ^^^  ^'^^  reported  cases  which  preceded  Kafie  v.  Hamilton, 

on  thejudgnient  have  been  already  collected  by  the  Editor,  and  set  forth  in 
of  Lord  Mans-    this  Treatise  previously  to  the  last  mentioned  case  in  the  or- 
*^*  der  of  their  dates.  It  would  seem  to  the  Editor  that  most  of 

the  arguments  which  had  been  overruled  in  the  preceding- 
cases  were  collected  and   adopted  by  Lord  Mansfield  in 
his  judgment  on  this  case;  indeed  this  judgment  aflPords  a 
condensation  of  all  the  exploded  legal  doctrine  on  the  sub- 
ject of  Irish  renewals,  as  used  at  different  periods  before  the 
enactment  of  the  tenantry  act ;  and  one  objection  to  their 
validity  may  be  applied  to  them  all,  namely  that  they  are 
all    principles  of  law    applied   to  determine    a  matter  in 
equity.     For  instance,  Lord  Mansfield  is  made  to  say,  "  I 
am  of  opinion  it  is  necessary  that  on  the  falling  of  a  life, 
another  should  be  inserted  in  due  time,  and  before  the  day 
for  renewing  is  elapsed."     This  is   a  good  principle  in  a 
court  of  Law ;    but  a  bad  principle  in  a  court  oi  Equity 
when  applied   to  these  cases ;  because  equity  regards  the 
substance,  not  the  letter  of  the  contract ;  and  because  the 
circumstance  of  the  time  is  in  this  case  matter  o^  form  and 
not  matter   of  substance.     The    promise  of  the   lessor  in 
a  renewal  lease  in  Ireland  for  lives  renewable  for  ever,  is, 
substantially  to  grant  a.  freehold  for  ever  .•  the  promise  of 
the  lessee  on  his  part  of  the  agreement,  is,  that  he  will  pay 
the  rent  and  occasional  fines;   if  he  merely  neglected  j^the 
payment  of  those  fines,  it  is  a  principle  of  equity,  that  by 
repairing  that  neglect,   the  parties  should  be  put  on   the 
original  footing,  as  if  no  such  neglect  had  occurred ;  that 
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is,  as  if  tlie  lessee  had  paid  his  rent  and  fines ;  and  if  he  had, 
no  objection    then   remained  why  equity  should  not  direct 
the  lessor  to  fulfil  his  part  of  the  agreement ;  that  is,  to  grant 
to  the  lessee,  so  far  as  in  him  lay,  the  enjoyment  of  a  free- 
hold for  ever  ;  that  is,  to  renew  to  the  lessee.  It  was  formerly 
objected  that  the  neglect  of  the  lessee  did  not  adnnt  of  re- 
pair or  compensation,  because  if  the  lives  had  been  regu- 
larly added,  these  lives  so  added  might  also  have  dropped, 
and  thus  the  lessor  have  been  entitled   to  other  fines;  and 
therefore  that  a  damajje  so  eventual  and  uncertain  could 
not  be  calculated,  and  tor  that  reason  did  not  admit  of  com- 
pensation.    But  Lord  Mansfield  was  too  young  by  half  a 
century  for  the  adoption  of  a  principle  which  had    been 
rejected  so  early  as  the  oldest  reported  case  on  this  sub- 
ject,   namely,  the  case  of  Siveei  v.  Anderson;  in  that  case  a 
mode  of  calculation    to    meet  this  contingency  had  been 
established,  not  only  granting  renewal  fines  with   interest 
thereon  for  the  lives  that  had  dropped,  but  also  grant- 
ing septennial  fines  to  compensate  for  the  other  supposable 
lives  which  should  have  been  added,  and  might  also  have 
dropped,  and  which  mode  of  compensation  and  calculation 
had  not  only  been  used  in  the  courts  in  Ireland,  but  affirm- 
ed by  the  Lords  in  England.    Therefore  this  last  objection 
of  Lord  Mansfield  is  clearly  answered  by  the  case  of  Sweet 
V.  AndersoJi.     Nor  is  there  more  weight  in  another  argu- 
ment as  to  the  supposed  hardship  of  the  covenant  not  being 
mutual ;  because  the  landlord  has  his  remedy  in  equity,  to 
compel  the  tenant  to  accept  of  a  renewal  or  relincjuish  his 
claim  to  it.     As  to  the  criticism  of  Lord  Mansfield  in  res- 
pect to  the  three  first  cases  in  this  treatise,  the  inconclusive- 
ness  of  his  observations,  is  abundantly  illustrated  by  Lord 
Redesdale  in    his   judgment  on  Lennon  \,  Napper ;   who 
finds  so  much  difficulty  to  deal  with  the  judgment  of  Lord 
Mansfield  that  he  is  compelled  to  lean  to  the  opinion  that 
the  reporter  must  have  been  mistaken.      Mr.   Ridgeway 
however,  stated  that  he  had  strong  reason  to  believe  that 
the  report  was  accurate.     Much  of  these  observations  may 
also  be  applied  to  the  substance  and  reeult  of  the  case  fol- 
lowing.   The  next  case  is ; 
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Bateman  v.  Murray y  1779. 

Lord  Thurlow  ^nv.  bill  ill  this  Case  was  filed  in  the  court  of  Chancery 

held  the  rule  i"  Ireland,  loth  June,  1765,  by  Sophia  Murray,  widow  and 
respecting;  re-  aduiinistratrix  of  George  Murray,  deceased,  and  William 
newais  to  be,  Murray,  a  minor,  eldest  son  and  heir  of  said  George  Mur- 
EquitTwHl  re-  "^^y^  '^J  ^^^  ^^^*^  Sophia,  his  mother,  and  next  friend,  against 
lieve  the  lessee,  John  Bateman,  Esq.  and  Olivia  Countess  of  Rosse,  his 
ifhe  has  lost  wife  and  others,  stating  that  Edwvhrd  Edwards  being  seised 
Ins  right  by  \^  fgg  simple  of  the  manor  of  Hastings,  in  the  county  of 
lessor.or  by  Tyrone,  "  having  power  to  make  leases  thereof  in  fee-farm, 
accident  on  his  or  for  any  number  of  years  or  lives  determinable  or  renew- 
own  part,  but  able,"  by  indented  deed,  28th  October,  1685,  did  give, 
will  never  assist  grant,  enfeoff,  and  in  farm  let,  unto  Thomas  M'Causiand, 
h'aTiIst'^his  ^  ^'^  ^^^^^  ^^^^  ^^^^  towns  of  Claraghmore  and  Shegully,  being 
right  by  his  own  part  and  parcel  of  said  manor  of  Hastings,  forever,  to 
gross  laches  or  hold  unto  the  Said  Thomas  M'Causland,  his  heirs  and 
neglect.  assigns  in  fee  farm /o;-  ever,  viz.  for  the  life  of  said  Thomas, 

and  of  Andrew  and  John,  his  two  sons,  and  the  longest 
liver  of  them,  at  the  rent  of  £l5,  with  two  year  old  bul- 
locks, and  one  fat  mutton  above  taxes;  said  rent  to  be 
paid  on  Ist  May,  and  Ut  November,  in  which  deed  was 
contained  the  followin<j  covenant:  "  And  it  is  agreed  be- 
tween  the  said  parties,  that  at  the  death  or  decease  of  any 
of  the  lives  above-mentioned,  whensoever  it  shall  please 
Almighty  God  to  call,  that  then  upon  the  payment  of  a 
fine,  or  sum  of  £7  10s.  sterling,  tendered  and  paid  unto  the 
said  Edward  Edwards,  his  heirs  or  assigns,  'within  three 
months  next  after  such  death,  or  decease,  he  or  they  shall* 
add  another  life  instead  thereof,  by  new  deed  indented 
unto  tlie  said  Thomas  M'Causland,  his  heirs  or  assigns, 
continuing  the  lives  for  ever,  upon  the  payment  of  the  said 
fine  or  sum  of  ^7  10s.  sterling,  at  the  fall  of  every  life 
as  aforesaid."  There  were  also  covenants  for  warranty  and 
furtiier  assurance;  that  the  tenants  would  do  suit  and  ser- 
vice at  the  courts  Icet  and  courts  baron  of  the  manor  ;  a 
covenant  of  distress,  with  12d.  in  the  poimd  nomine  pccnos ; 
not  to  alienate  without  license,  and  that  the  lessee,  his  heirs 
and  assigns,  should  make  appear  at  every  Easter  court  leet, 
by  two  sufficient  witnesses,  duly  sworn,  that  the  said  three 
lives  were  then  alive  and  in  being,  and  upon  lieglect,  it 
should  be  lawful  for  lessor,  his  heirs  and  assigns,  to  distrain  \ 
for  the  fine  of  £7  10s.  In  1708,  the  original  indenture, 
'     and  the  lands  thereby  granted,  having  by  divers  mesne  as- 
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signnlents  become  vested  in  James  Murray,  (fatlicr  of 
George  Murray,  and  grandfather  of  tlic  plaintiff  William,) 
and  it  being  doubtful  whether  two  of  the  lives  named  in  the 
deed  had  not  fallen,  James  Murray  applied  for  a  renewal, 
and  by  indenture,  16th  November,  J  70S,  reciting  at  large 
the  original  indenture  of  28th  October,  1685,  and  the 
several  mesne  assignments  thereof,  and  that  Andrew  and 
John  M'Causland  (two  of  the  cesfici  que  vies)  were  gone 
abroad,  and  supposed  to  be  dead,  in  consideration  of  two 
fines,  the  said  original  indenture  was  confirmed  for  the  fur- 
ther lives  of  James  ^lurray,  and  George,  his  son.  In  1737, 
Hugh  Edwards,  to  whom  the  reversion  of  the  lands  had 
descended,  made  his  will,  conveying  to  trustees,  for  the  use 
of  Olivia,  his  eldest  daughter,  for  life,  remainder  in  tail 
male,  reuiainder  over,  and  aftcrv.ards  died,  leaving  the 
defendant  Olivia,  a  n)inor,  then  about  eight  years  old,  who 
became  seised  under  the  will,  and  the  trustees  appointed 
Ann,  the  widow  of  Jolin  Edwards,  (afterwards  Ann  Mer- 
vyn,)  receiver  of  the  rents,  during  the  minorit}'.  \n  1748 
a  treaty  of  marriage  was  concluded  and  the  marriage  so- 
lemnized between  the  said  George  Murray  and  plaintift 
Sophia,  previous  to  which  articles  of  agreement,  26th  July, 
J71'8,  were  executed,  whereby  in  consiilcration  of  said  mar- 
riage and  a  marriage  portion,  George  Murray  covenanted 
to  limit  the  lands  in  strict  settlement,  subject  to  ^50  a  year 
jointure  to  Sophia,  and  deeds  of  settlement  were  accord- 
ingly executed,  l^efendant  Olivia  attained  age  in  1751, 
and  in  February,  1754,  was  married  to  Richard,  late  Earl 
of  Rosse,  and  in  1756  the  lands  were  settled 'upon  the 
Countess  for  her  separate  maintenance,  under  whicii  title 
she  enjoyed  the  rents  until  the  death  of  the  Earl  in  1764, 
when  she  became  seised  under  her  father's  will.  Ann 
Mervyn  employed  George  Murray  as  agent,  during  the 
minority  of  the  Countess,  after  whose  marriage,  accounts 
were  settled,  in  which  the  Earl  and  Lady  Rosse  had  credit 
for  all  rent  of  the  premises  in  question  :  after  which  George 
Murray  was  continued  receiver  till  1756,  and  accounted 
for  the  rent  till  his  death.  Thomas  M'Causland,  one  of 
ihc  cestui  que  vies  in  the  renewal,  1708,  died  in  1741; 
James  Murray,  another,  died  in  1746;  and  George  Mur- 
ray, the  remaining  one,  died  in  1763,  intestate,  leaving 
Sophia  his  widov/,  and  William  his  eldest  son,  v.ho  be- 
came seised  under  the  marriage  settlem.ent,  subject  to  the 
jointure:  the  Countess  of  Rosse  continued  to  reside  in 
England  till  the  latter  cud  of  1763,  or  beginning  of  1764, 
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and  soon  after  her  return  to  Ireland,  deeds  of  renewal  were 
proposed  and  sent  to  her,  with  a  sum  of  money  sufficient 
for  all  fines  with  interest,  and  an  account  was  sent  giving 
ci'edit  for  all  such  fines  and  interest ;  but  no  notice  was 
taken  thereof;  and  in  Easter  term  1765,  Lady  Rosse 
brought  an  ejectment  for  recovery  of  the  premises  in  ques- 
tion, and  in  June  following  the  bill  was  filed,  praying  that 
Lady  Rosse  might  be  compelled  to  execute  a  new  lease  of 
the  premises  in  question,  pursuant  to  the  covenant  for  re- 
newal, and  that  she  might  be  restrained  in  the  mean  time 
from  proceeding  in  the  ejectment. 

Lady  Rosse  in  her  answer  admitted  the  indenture  1685, 
and  the  renewal,  1708;  believed  that  the  articles,  if  any, 
upon  the  marriage  of  George  Murray,  were  after  marriage, 
therefore  voluntary  and  without  consideration,  and  there- 
fore the  plaintiff  was  not  a  purchaser ;  that  by  articles  of 
agreement  on  21st  October,  1730,  James  and  George  Mur- 
ray absolutely  sold  and  conveyed,  or  agreed  absolutely  to 
sell  and  convey  the  lands  to  Hugh  Edwards,  and  his  heirs, 
in  consideration  of  £700 ;  but  that  some  claim  having  been 
set  up  by  one  M'Causland,  James  Murray  and  his  family 
were  permitted  to  continue  in  possession  until  the  disputes 
and  accounts  were  adjusted,  and  the  rents  were  to  go  in 
discharge  of  part  of  the  purchase  money:  that  in  1731, 
the  possession  was  delivered  up  to  Hugh  Edwards,  who 
out  of  regard  to  James  Murray,  permitted  him  to  continue 
in  possession  of  part  of  the  dwelling-house,  and  took  George 
Murray  into  the  family,  as  house  steward,  who  by  that 
means  gained  access  to  the  papers,  and  took  away  the 
account  and  vouchers  of  the  purchase  money:  that  she 
was  ignorant  of  this  agreement  for  a  sale  until  1754,  when 
the  accounts  were  settled  upon  her  marriage,  and  in  the 
releases  then  executed,  there  was  a  proviso  that  nothing 
therein  contained  should  extend  to  prejudice  her  title  to 
the  lands. 

Issue  being  joined,  witnesses  were  examined,  and  the 
defendant.  Lady  Rosse,  having  afterwards  intermarried  with 
John  Bateman,  Esq.,  he  was  made  party  to  the  suit,  and 
the  cause  came  on  to  be  heard  before  the  Lord  Chancellor, 
20th  July,  1772,  when  his  Lordship  ordered  the  following 
issues  to  be  tried  in  a  feigned  action  by  a  special  jury  of 
the  county  of  Tyrone:  "  Whether  any  and  what  agree- 
ment was  entered  into  by  the  said  James  or  George  Mur- 
ray with  the  said  Hugh  Edwards  for  a  sale  of  their  interest 
in  the  said  lands,  and  of  the  said  lease  thereof;  and  in 
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case  there  was  any  agreement,  whether  the  same  was  car- 
ried into  execution,  or  whether  the  same  was  varied  or 
departed  from  by  the  parties  thereto,  or  either  of  them?" 

The  issues  were  tried  in  1775,  when  the  Jury  found, 
*'  That  there  was  no  agreement  entered  into  by  the  said 
James  or  George  Murray,  or  either  of  them,  with  said 
Hugh  Edwards,  for  a  sale  of  their  interest  in  the  lands  in 
question,  or  of  the  said  lease  thereof:"  the  defendant  ap- 
plied to  set  aside  this  verdict,  which  the  chancellor  refused. 

The  cause  was  heard  on  the  judge's  certificate  and  me- 
rits, in  November,  1776  and  1777. 

Kelly,  M'Mollen,  Davis,  Boyd,  and  Crookshank,  for 
the  plaintiff.  Leases  of  this  kind  have  been  considered  as 
perpetual  interests,  and  are  sold  and  conveyed  as  such  : 
they  were  introduced  about  the  time  of  the  revolution  to 
procure  responsible  tenants,  by  giving  them  permanent  in- 
terests, which  have  since  been  considered  as  inheritances. 
In  Fiirnival  v.  Crew.  2  Atk.  83,  a  bill  was  filed  by  the  te- 
nants to  compel  a  renewal,  which  was  decreed,  and  it  does 
not  appear  that  the  lapses  were  accounted  for;  this  cove- 
nant is  to  be  considered  according  to  the  custom  of  this 
kingdom,  where  they  are  considered  as  renewable  notwith- 
standing the  strongest  negative  covenant :  but  in  the  pre- 
sent case  there  is  no  negative  covenant,  not  even  for  a 
re-entry.      In   Harrison  v.  Sir  Thomas  Prendergast,  16th  ■« 

May,  1754,  a  bill  was  filed  in  the  Exchequer  for  a  renewal : 
all  the  lives  were  gone,  no  application  had  been  made  for 
a  renewal,  and  though  the  lease  contained  a  negative  cove- 
nant, a  renewal  was  decreed  ;  septennial  fines  were  decreed 
on  the  supposed  fall  of  the  lives,  which  shews  there  must 
have  been  a  lapse  of  fourteen  years  at  least,  and  the  lapse 
was  not  accounted  for.  In  Kirkwood  v.  Lord  Tyrone^  a 
renewal  was  decreed  after  a  recovery  in  ejectment.  But 
independent  of  these  authorities,  the  plaintiffs  are  entitled 
to  a  renewal  under  the  circumstances  of  the  present  case; 
the  words  of  the  deed  pass  a  fee-farm ;  the  tenant  covenants 
to  prove  the  existence  of  the  cestui  que  vies  at  every  court 
leet,  or  the  lessor  shall  be  entitled  to  a  fine  for  which  he 
reserves  a  power  to  distrain,  and  what  shews  the  intention 
of  the  parties  that  this  lease  should  endure  for  ever,  the  rent 
is  reserved  not  during  the  continuance  of  the  lease,  but 
for  ever :  so  that  if  even  all  the  lives  were  dead,  the  land- 
lord might  maintain  an  action  of  debt  for  the  rent  under 
the  reddetidtwi,  which  is  for  ever.  There  is  no  covenant  to 
surrender,  or  keep  the  premises  in  repair :  there  is  no  co- 
venant by  the  tenant  to  pay  the  fines,  and  therefore  there 
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is  no  breach.  The  neglect  of  applying  for  a  renewal  is 
fully  accounted  for  by  the  residence  of  the  defendant  in 
England,  and  there  was  no  necessity  to  apply  until  the 
death  of  the  last  life,  for  the  covenant  is  to  renew  upon 
the  death  of  arnj  of  the  lives,  and  the  tender  of  the  fines 
became  nugatory  from  the  defence  set  up,  that  plaintiff's 
ancestors  had  sold  their  interest,  which  defence  is  falsified 
by  the  finding  of  the  jury.  The  arguments  for  the  de- 
fendants tend  to  reverse  the  office  of  a  court  of  Equity; 
they  want  to  create  a  forfeiture,  where,  even  if  there  was 
one,  equity  would  relieve  against  it.  Though  the  tenant 
broke  all  the  covenants  in  his  lease,  it  is  no  ground  for 
forfeiture ;  before  the  statute  which  gives  an  ejectment  for 
non-payment  of  rent,  though  there  was  no  rent  paid  for 
forty  years,  the  tenant  did  not  forfeit  his  interest.  And 
since  the  legislature  has  given  remedy  by  ejectment  for  non- 
payment of  rent,  the  tenant  is  allowed  six  months  to  re- 
deem, and  why  refuse  relief  in  the  case  of  a  fine  v.'here 
it  is  given  for  rent,  particularly  where  the  landlord  has  com- 
pensation by  interest  ?  1  Vern.  83.  Equity  relieves  against 
breaches  of  a  condition  where  compensation  can  be  made. 
There  are  a  great  number  of  cases  in  the  courts  here  similar 
to  the  present.  Carpenter  y.  Siexvarft  1.5th  February,  1733, 
in  the  Exchequer  ;  there  was  a  negative  covenant,  that  un- 
less the  renewal  was  executed  in  six  months,  the  lease 
should  be  void  ;  the  renewal  was  not  demanded  within  the 
time,  and  yet  there  was  a  decree  for  the  tenant.  Wood  v. 
Lord  JRosse,  was  determined  on  the  general  principle  of 
compensation.  O'Hara  v.  Bourke,  in  the  Exchequer,  Hil. 
.1756,  there  was  a  negative  covenant,  that  unless  the  fines 
and  rent  were  paid  within  a  limited  time,  the  landlord 
might  ever  after  deny  a  renewal;  the  first  life  dropped  in 
1721,  the  second  in  1743,  the  third  in  174'8;  an  ejectment 
was  brought  by  the  landlord,  and  no  renewal  fine  was 
offered  but  by  the  bill,  which  was  not  filed  until  1751  ; 
Lord  Chief  Baron  Bovves  said  that  since  the  case  o^  Ander- 
son V.  Sioeetf  these  leases  were  entitled  to  be  renewed  upon 
the  usual  terms  of  paying  septennial  fines.  Shore  v.  Dar7i- 
ley,  in  the  Exchequer,  1766,  the  bill  in  that  case  was  filed 
in  1764,  when  two  of  the  lives  were  dead  ;  one  of  them  was 
supposed  to  have  died  thirty  years  before  the  bill  was  filed, 
and  there  was  a  covenant,  that  unless  the  fine  was  paid,  and 
a  life  named  witliin  six  months,  the  covenant  should  be 
void  ;  in  the  bill  there  was  not  the  least  excuse  given  for 
the  laches,  and  yet  there  was  a  decree  for  renewal  on  pay- 
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nicnt  of  fines  from  1734,  when  the  last  account  was  had  of 
the  life,  which  was  presumed  to  have  been  dead  from  that 
time,  as  appears  by  the  fines  given.  Supposing  this  doc- 
trine not  to  have  been  well  founded,  yet  after  such  a  length 
of  time  since  1720,  it  was  not  now  to  be  shaken.  Purchasers 
have  been  buying  for  a  number  of  years  under  the  sanction 
of  these  authorities,  and  to  shake  them  will  create  a  general 
coniusion.  The  defendants  in  this  case  have  been  guilty 
of  a  fraud  in  setting  up  a  title  to  deprive  the  tenants  of 
their  right  of  renewal.  And  as  to  the  supposed  hardship 
of  the  covenant  not  being  mutual,  the  landlord  has  his  re- 
medy in  equity,  to  compel  the  tenant  to  accept  of  a  renewal, 
or  relmquish  his  claim  to  it. 

Prime  Serjeant,  Dennis,  the  Provost  (Hutchinson,) 
and  Yelverton  for  the  defendants.  The  lives  in  this  case 
arc  all  dead,  and  the  bill  was  not  filed  until  two  years  after 
the  death  of  the  last,  therefore  the  legal  estate  was  at 
that  time  entirely  gone,  and  no  compensation  is  offered 
for  the  chance  of  fines  which  the  landlord  might  have  been 
entitled  to,  had  new  lives  been  named  in  due  time:  George 
Murray  was  under  no  incapacity  of  renewing,  yet  he  never 
named  a  life  within  the  three  months  pursuant  to  the  cove- 
nant, and  in  all  the  cases  where  renewals  have  been  granted 
after  the  expiration  of  the  time  stated  in  the  covenant,  there 
was  some  incapacity  in  the  tenant ;  a  C(;urt  of  Equity  will 
only  relieve  against  accidents,  and  not  against  wilful  default. 
Anderson  v.  Sisoeet  before  the  lords,  in  1723,  is  the  first  case, 
but  the  rule  has  been  changed  since  that  time :  the  value 
of  lands  was  then  certain,  and  compensation  could  be 
made ;  the  value  is  now  fluctuating,  and  therefore  though 
formerly  the  tenant  might  be  decreed  to  a  renewal  at  any 
time  after  the  fall  of  the  lives,  yet  a  difterent  rule  has  been 
since  adopted,  and  the  tenant  must  adhere  to  the  covenant 
or  account  for  the  lapse  of  time.  Vipont  v.  Ro'isjlcy ;  the 
lease  was  in  1697,  for  three  lives  by  Sir  Anthony  Lyster  to 
one  A.  C.  under  whom  the  plaintif!" derived  ;  there  was  a  co- 
venant that  if  the  tenant  within  one  year  paid  a  fine  of  ^aSlOO, 
and  tendered  deeds  of  renewal,  the  lessor  should  renew: 
A.  C.  the  first  life  died  in  1710,  the  fine  became  payable  in 
March,  1711,  but  no  fine  or  lease  was  tendered  until  Jan. 
1719,  and  in  a  mouth  after  a  bill  was  filed:  in  1723,  the 
cause  was  heard,  and  the  bill  was  dismissed,  because  of  the 
laches.  From  1711  to  1719  no  excuse  was  made  for  the 
laches ;  the  last  life  did  not  die  until  after  the  suit  was  in- 
stituted.    In  Euijland  leases  of  this  kind  are  construed 
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strictly.  3  Atk.  83,  Furnival  v.  Crew.  2  Atk.  44,  Dean 
mid  Chapter  of  Ely  v.  Stewart.  Ponsonhy  v.  Adams,  before 
the  lords  a  few  years  ago.  Rulje  v.  Peterson,  a  covenant 
in  a  lease,  that  if  any  part  of  the  ancient  meadow,  pasture, 
or  furze  ground  should  be  ploughed  up,  or  converted  into 
tillage,  the  lessee  was  to  pay  £5  additional  rent  for  every 
acre  so  ploughed  up;  an  action  was  brought  upon  this  co- 
venant, and  damages  assessed ;  the  tenant  filed  a  bill  to  be 
relieved  against  this  penalty,  inasmuch  as  the  land  was  not 
injured ;  Lord  Camden  directed  an  issue  of  qiiantum  dam- 
Tilficatus,  which  order  was  reversed  upon  an  appeal,  which 
shews  how  strictly  parties  are  held  to  their  covenants :  in 
the  case  of  Anderson  v.  Sweet,  so  much  relied  upon,  there 
would  not  have  been  a  decree,  but  for  the  mistake  con- 
cerning one  of  the  lives.  The  court  will  not  relieve  where 
there  has  been  an  absolute  dereliction  on  the  part  of  the 
tenant ;  neither  will  they  relieve  where  there  has  been  S2(ch 
neglect  as  amounts  to  a  tacit  dereliction.  In  Foote  v. 
Neivmati,  the  foundation  of  the  decree  was  the  minority  of 
the  lessee,  and  that  the  landlord  kept  out  of  the  way  to 
avoid  making  a  renewal.  In  Wood  v.  Lord  Rosse,  part 
of  the  fine  had  been  paid ;  and  Lord  Rosse  by  his  pro- 
mise had  dispensed  with  the  terms  of  the  covenant,  and 
gave  a  new  equity  to  the  tenant.  It  is  a  mistake  to  say 
Lord  Gilbert  was  of  opinion  these  leases  were  inheri- 
tances :  his  successors  carried  the  idea  too  far,  but 
they  were  not  supported  by  the  House  of  Lords.  It 
was  once  held,  that  in  conditions  precedent  equity  would 
not  interfere,  because  the  party  being  at  law  obliged  to 
aver  the  performance,  could  not  prevail ;  but  that  distinc- 
tion is  now  at  an  end ;  but  though  equity  will  relieve  when 
compensation  can  be  made,  yet  in  the  case  of  renewals,  the 
party  must  come  in  within  a  reasonable  time  with  clean 
hands :  the  minority  of  Lady  Rosse  is  the  only  reason 
II  Anne,  c.  3.  assigned  by  the  bill  for  the  delay,  but  the  legislation  having 
empowered  the  guardian  to  renew,  that  was  no  excuse  :  the 
other  excuse  now  set  up  is,  the  admission  in  the  answer 
of  Lady  Rosse  that  she  set  up  a  title  to  the  whole  interest ; 
but  this  operates  the  contrary  way,  for  it  was  the  strongest 
reason  why  George  Murray  should  have  filed  his  bill :  if 
he  had  filed  it  in  his  life  time.  Lady  Rosse  would  have  had 
the  benefit  of  a  discovery  h'&m  him,  of  which  she  is  nov/ 
deprived.  It  is  said,  it  appears  to  have  been  the  intention 
of  the  parties  that  the  lessee  should  have  a  perpetual  in- 
terest; that  does  not  more  appear  in  this  case  than  in  any 
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otlier  of  a  lease  of  lives  renewable ;  but  to  say  it  is,  in  all 
events,  a  perpetual  interest,  is  to  speak  a  different  lanfruage 
from  the  parties  themselves:  acceptance  of  rent  is  an  acqui- 
escence under  the  lease,  but  no  acquiescence  under  the  co- 
venant ;  during  the  lives  Lady  Rosse  was  entitled  to  nothinj^ 
but  the  rent,  and  none  has  been  received  after  the  death 
of  all  the  lives. 

Lord  Liffbrd,  Chancellor,  said :  the  rules  contended  for 
on  both  sides  had  been  laid  down  with  too  great  a  latitude, 
but  he  would  determine  this  case  mcrel}'  upon  its  ov/n  cir- 
cumstances, being  very  particular :  the  original  lease  was 
saitl  to  be  a  feoffment;  if  it  was  so  intended,  it  was  clum- 
sily done :  the  fine  payable  at  the  fall  of  every  life,  and  the 
covenant  to  make  a  new  lease,  would  then  be  nugatory,  for 
by  the  feofihient  he  had  parted  from  his  estate,  and  had 
nothing  afterwards  remaining,  and  therefore  he  could  not 
make  a  lease,  and  the  covenant  is  absurd  :  he  was  of  opinion 
the  intention  was  to  make  a  lease  for  lives  renewable  ;  Lord 
Chief  Baron  Gilbert  only  invented  the  mode  of  making 
satisfaction  for  lapse  of  time  by  the  rule  he  adopted  respect- 
ing septennial  fines.  Here  Lady  Rosse  might  have  in- 
sisted upon  a  fine  every  year ;  if  she  had  done  so,  the  dif- 
ficulty might  be  great :  she  has  not  done  so,  and  it  comes 
to  the  cases  of  renewal  upon  terms.  His  Lordship  there- 
fore decreed,  that  the  plaintiffs  were  entitled  to  relief,  and 
that  the  plaintiff  W.  Murray  was  entitled  to  a  new  grant 
from  the  defendants  of  the  lands  in  question,  according  to 
the  true  purport  and  intent  of  the  grants  or  deeds  of  the 
28th  October,  1685,  and  the  16th  November,  1708,  upon 
payment  of  the  several  fines,  and  interest  for  the  same,  and 
of  the  rents  and  duties,  v/hich  had  become  due;  and  re- 
ferred it  to  the  master  to  ascertain  tlse  times  when  the  life 
in  being  at  the  time  of  said  grantor  deed  of  16th  Novem- 
ber, 1708,  and  the  two  additional  lives  therein  inserted,  re- 
spectively determined;  and  to  take  an  account  of  what  was 
become  payable  for  the  fines  and  the  interest  thereof;  in 
doing  of  which,  he  was  to  charge  a  fine  of  £1  10s.  as  due 
on  the  fall  of  each  of  the  said  three  lives,  which  had  fallen, 
and  was  to  compute  and  allow  interest  for  the  same,  from 
the  expiration  of  three  months  from  the  fall  of  each  life; 
and  was  also  to  charge  a  fine  of  £7  JOs.  at  the  end  of 
every  seven  years  from  the  fall  of  each  life  respectively, 
reckoning  seven  years  for  a  life,  as  has  been  usual  in 
such  cases;  and  to  allow  interest  for  each  of  such  fines, 
to   be  computed   from   the    expiration    of   three  months 

M    . 
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after  such  supposed  fall  of  a  life;  ancl  also  to  take  an  ac- 
count of  what  was  become  clue  for  the  rent  and  duties 
reserved  and  payable  by  the  said  deed  16th  November, 
I7O8,  and  the  master  was  to  put  a  value  upon  the  two  bul- 
locks, and  one  fat  mutton,  annually  payable,  and  to  charge 
such  value  in  the  said  account :  and  in  computing  interest 
on  the  said  several  fines,  the  master  was  to  compute  the 
same  up  to  the  10th  of  June,  1764  only,  the  time  when  a 
tender  is  said  to  have  been  made  to  the  defendant  Olivia,  in 
case  it  should  appear  to  the  master  that  a  sufficient  sum  of 
money  to  answer  the  rents,  duties,  and  fines,  with  interest 
of  sucli  fines,  was  made  to  the  defendant  Olivia  on  that  day, 
which  the  master  was  to  inquire  into  :  and  in  taking  the 
accounts,  the  master  was  to  make  to  the  parties  all  just 
allowances  :  and  on  payment  of  what  should  appear  to  be 
the  amount  of  such  fine  and  interests,  and  of  such  rent  and 
duties,  the  defendant  Olivia  should  execute  proper  convey- 
ances in  law,  containing  a  new  grant  and  confirmation  of 
the  said  lands,  according  to  the  purport  and  true  meaning 
of  the  deeds,  28th  October,  1685,  and  16th  Nov.  1708,  in 
which  the  lives  of  his  Royal  Highness  the  Prince  of  Wales, 
and  of  the  plaintiff,  W.  Murray,  and  Mervyn  Murray  his 
brother,  were  to  be  inserted,  as  the  three  lives  to  stand  in 
the  place  of  the  lives  which  had  fallen,  and  all  proper  par- 
ties were  to  join  in  such  new  grant  or  conveyance,  as  the 
master  should  judge  necessary,  according  to  and  so  far  as 
their  respective  estates  and  interest  extended,  and  as  they 
had  power  to  grant;  and  in  case  the  parties  disagreed  as  to 
the  mode  or  form  of  such  grant  and  conveyance,  the  mas- 
ter was  to  settle  the  same.  Such  new  grant  to  be  subject 
to  the  claim  and  demand  of  plaintiff  Sophia,  in  respect  of 
the  £50  per  annum,  under  the  settlement ;  and  it  being  ad- 
mitted that  the  defendant  Olivia  had  the  possession  of  the 
lands  for  some  time,  she  was  to  account  for  the  rents  and 
profits  during  such  her  possession,  and  the  master  was  to 
take  such  account,  and  to  make  the  plaintiff,  W.  Murray, 
an  allowance  in  respect  thereof,  and  that  the  plaintiffs  should 
have  their  costs  at  law  respecting  the  issue  and  the  trial 
thereof,  but  not  the  costs  in  equity. 

From  this  deci'ee  the  defendants  appealed  to  the  House 
A.'W'edder-        of  Lords  of  Great  Britain,  before  whom  it  was  contended, 
ouine,  j^j        j      ^       order  ought  to  be  reversed,  because  the  evi- 

clence  01  the  agreement  or  the  2 1st  October,  1730,  tor  sur- 
render of  the  lease  by  J.  Murray  and  his  son  George  to 
the  father  of  Lady  Rosse,  the  appellant,  being  clear  and 
uncontradicted,  the  Lord  Chancellor  of  Ireland  ought  to 


LAW  OF  RENEWALS.  *3 

have  dismissed  the  respondent's  bill  on  the  first  hearing, 
without  directins  an  issue  for  the  trial  of  that  fact  by  a 
jury. 

But  if  such  issue  was  proper,  the  final  decree,  directing 
the  appellant  to  grant  a  renewal  on  the  terms  therein  men- 
tioned, is  submitted  to  be  improper,  forthe  following  reasons. 

First.  The  covenant  on  which  the  respondents  found 
their  pretensions  to  a  renewal,  is  only  to  add  a  new  life  on 
the  falling  of  every  old  one,  if  the  lessee  should  pay  a  fine 
oi  £l  10s.  within  three  months  after:  but  instead  of  at- 
tending to  this  restriction  of  time,  G.  Murray,  through 
whom  the  respondents  derive  their  claim,  suffered  two  lives 
to  drop,  and  about  twenty  years  to  elapse  without  ever  ten- 
dering a  fine;  and  in  consequence  of  his  death  in  1763, 
his  life  being  the  last,  the  lease  expired  before  any  kind  of 
application  was  ever  made  for  a  renewal  ;  clearly  therefore, 
in  point  of  law,  the  right  of  renewal  is  no  longer  subsisting; 

Second.  Whenever  a  court  of  Equity  is  resorted  to 
for  relief  against  a  lapse  of  time,  it  is  incumbent  on  the 
party  applying  to  allege  and  prove  some  favorable  circum- 
stances in  excuse  for  the  omission  :  the  only  facts  for  this 
purpose,  in  the  present  case,  are  the  coverture  of  the  re- 
spondent, Mrs.  Murray,  and  the  infancy  of  her  son  ;  but 
however  available  coverture  and  infancy  may  be  in  other 
instances,  and  even  though  such  pleas  should  in  general 
be  deemed  sufficient,  still  they  occur  too  late  to  operate  in 
favour  of  the  respondents,  two  of  the  lives  having  dropped, 
and  more  than  seven  years  from  the  time  prescribed  by  ihe 
covenant  to  renew,  having  elapsed,  and  consequently  the 
right  of  renewal  having  been  lost,  before  the  title  of  the 
respondents,  which  is  a  marriage  settlenient,  dated,  and 
pretended  to  have  been  made  in  1748,  but  proved  not  to 
have  been  executed  till  1758,  commenced. 

Third.  The  grounds  of  the  decree  in  Ireland  seem 
principally  to  have  been,  that  the  original  lease  in  question 
is  without  any  negative  words  to  make  the  covenant  of  re- 
newal void,  if  the  lessee  should  not  pay  the  fine  within  the 
three  months  limited,  and  that  a  power  of  distraining  for 
the  fine  of  renewal  is  given;  but  both  of  these  arguments 
are  open  to  a  plain  answer.  In  respect  to  the  first,  the 
words  of  the  covenant  expresses  clearly,  that  the  intention 
of  the  parties  to  the  lease  was  only  to  allow  the  lessee  three 
months  for  electing  whether  he  should  renew  or  not,  and 
therefore  it  was  unnecessary  to  add  negative  words.  As 
to  the  second  argument,  it  proceeds  on  a  mistake,  for  the 
power  to  distrain  is  not  for  the  fine  of  renewal,  but  for  a 
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fine  of  the  like  sum,  in  case  of  the  lessee's  neglecting  to 
prove,  at  any  Easter  court  leet,  the  existence  of  the 
lives  in  being  ;  which  latter  meant  nothing  more  than  to 
force  the  tenant  to  shew,  from  time  to  time,  how  near  the 
lease  existing  was  to  its  determination*  or  whether  it  was 
not  actually  determined,  and  to  remove  the  onus  j^vohandi 
from  the  owner  of  the  inheritance. 

For  the  respondents  it  was  urged  that  the  decree  ought 
J,  Dunning.  to  be  affirmed  for  the  following  reasons  :  First.  For  that 
W.  Selwyn.  the  appellants,  by  way  of  defence  to  the  bill,  brought  by  the 
respondents,  having  relied  on  the  purchase  made  by  Hugh 
Edwards,  under  the  articles  of  the  21st  October,  1730, 
an  issue  having  been  directed,  a  verdict  has  been  found, 
to  the  satisfaction  of  the  court,  that  no  such  articles  were 
ever  executed. 

Second.  As  to  the  ne<;lect  in  tenderincj  the  fines  for 
renewal,  it  is  admitted  by  the  appellant.  Lady  Rosse,  in  her 
answer,  that  she  resided  in  England  for  some  time  before 
the  death  of  G.  Murray,  who  was  the  survivor  of  the  three 
cestui  que  vies  named  in  the  deed  of  1708,  and  who  died 
in  February,  1763  ;  and  that  she  continued  in  England  till 
November,  1763.  While  Lady  Rosse  remained  abroad,  or 
out  of  Ireland,  the  respondents  had  no  opportunity  of 
tendering  the  money  due  for  fines.  It  is  admitted,  that  soon 
after  her  return,  application  was  made  to  her  for  a  renewal. 
A  proper  tender  was  then  made,  on  behalf  of  the  respond- 
ents, of  a  sufficient  sum  of  money  for  the  fines  due  for  re- 
newal of  the  lease,  with  interest  for  the  same,  which  was 
refused.  And  it  is  hoped  that  these  circumstances  afford 
a  sufficient  apology  for  any  neglect  that  may  be  imputed  to 
the  respondents,  in  not  making  the  tender  at  the  time  re- 
quired, in  a  case  where  a  compensation  may  be  made,  and 
lias  been  offi3red.  It  is  submitted,  therefore,  that  the  decree 
of  the  court  of  Chancery  in  Ireland  was  perfectly  right. 

Lord  T/nirloxv,  C.  "  The  subject  now  before  your  Lord- 
ships has  often  been  discussed  in  courts  of  Equity  :  There 
are  peculiar  words  in  the  habendwn  of  this  lease,  and  the 
clause  for  renewal,  and  an  argument  has  been  drawn  from 
them,  that  the  grajitee  took  a  fee-simple.  But  to  that,  the 
answer  given  by  the  appellants  was  plain  and  conclusive, 
viz.  That  if  the  deed  conveyed  a  fee-simple  to  the  respond- 
ents, they  had  no  business  in  a  court  of  Equity  :  their  re- 
medy lay  at  law  by  ejectment,  and  satisfied  of  their  inability 
upon  that  grounds,  they  come  into  a  court  of  Equity,  to 
try  whether  they  are  entitled  to  that   perpetual  renewal 
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vvliich  they  claim  :  they  insist  that  if  1)2/  error  or  aca'dail, 
they  have  incurred  a  forfeiture  of  their  right  at  law,  stili 
they  are  entitled  to  relief  in  equity  upon  making  a  full  com- 
})ensaiion  to  the  lessors  by  paying  the  fines  with  interest 
from  tlic  time  they  became  due. 

The  intention  of  the  parties  was  clearly  to  grant  a  lease 
which  sliould  by  perpetual  renewals  continue  for  ever.  The 
lessee  contracts  that  he  will  do  certain  acts,  and  the  lessor 
agrees  that  upon  the  performance  thereof  he  shall  have  a 
right  to  perpetual  renewals  of  the  demised  premises;  and  a 
perpetual  renewal  means  an  estate  for  ever.  But  that  is 
under  a  covenant  on  the  tenant's  part  to  do  all  those  acts 
which  he  agreed  to  perform :  but  that  contract  on  the 
lessee's  is  not  complied  with  :  no  sum  was  tendered  within 
the  limited  times  after  the  dropping  of  the  lives  for  the 
purchase  of  a  new  life,  according  to  the  terms  of  the  cove- 
nant. The  lessee  then  has  neglected  to  do  that  which  he 
ought  to  have  done.  LIow  is  equity  to  interfere  ?  Can 
conscience  compel  a  man  to  do  that  which  he  has  not 
agreed  to  do  ?  It  is  clear  he  has  no  remedy  at  law  ;  it  is 
agreed  the  right  of  the  lessees  upon  these  covenants  has 
never  been  ascertained  by  any  settled  rule.  But  I  take  the 
rule  to  be  this  :  Courts  of  Equity  "Joill  relieve  the  lessee,  if  he 
has  lost  his  right  by  fraud  in  the  lessor,  or  by  accide?it  on 
his  oxjun  part,  but  will  never  assist  him  where  he  has  lost  his 
right  by  his  o-jon  gross  laches  or  neglect. 

But  it  has  been  argued,  that  if  the  lessee  has  not  aban- 
doned his  right,  he  ought  to  be  let  into  his  renewal,  and 
that  the  real  value  of  the  estate  is  great,  and  far  beyond 
the  value  of  the  fines,  and  that  he  therefore  cannot  be  pre- 
sumed to  have  intended  to  forfeit  his  right,  and  that  he  has 
not  by  any  act  given  cause  for  conjecture,  that  he  had  or 
ever  intended  to  abaiulon  that  right  which  he  had  to  a 
perpetual  renewal.  But  I  take  the  rule  to  be  this:  That 
'when  the  lessee  has  lost  his  legal  right,  he  imist  j)rove  some 
fraud  on  the  part  of  the  lessor,  by  'which  he  xvas  debarred  the 
exercise  of  his  right,  or  some  accident  or  misfortime  on  his 
0XV71  part  'which  he  coidd  not  prevent,  by  means  whereof  he 
xvas  disabled  from  applying  at  the  stated  times  for  a  re?iewal 
according  to  the  terms  of  his  lease,  I  take  the  true  reason 
why  G.  Murray  did  not  attempt  to  renew  to  be,  because  he 
feared  the  contract  for  sale  in  1730,  between  his  father, 
himself,  and  H.  Edward?,  had  effectually  barred  him  not 
only  of  that  right,  but  of  any  right  to  the  estate. 

It  has  been  argued  that  covenants  of  this  kind  ought  to 


86  A  TREATISE  ON  THE 

receive  the  broadest  extent ;  that  much  pi'operty  will  depend 
upon  this  decision,  and  that  if  this  decree  should  be  re- 
versed, it  will  cause  a  great  confusion  in  Ireland.  But  I 
do  not  see  that  any  inconvenience  can  arise  from  such  a 
decision.  It  will  put  them  on  making  their  leases  with 
accuracy,  and  enforce  a  due  compliance  with  the  specific 
terms  on  which  they  are  made.  This  doctrine  reduces  the 
law  upon  this  head  to  the  clearest  and  most  simple  light 
possible,  but  an  unlimited  right  to  renewal  entangles  this 
species  of  property  in  Ireland  in  a  constant  series  of  liti- 
gation." 
„  ,         , ,  It  was  ordered  and  adjudged  that  the  orders  and  de- 

Orders  andde-  i-iri  i  ii  i.imi 

crees  reversed,    crees  Complained  ot  be  reversed,  and  the  respondent  s  bill 
dismissed. 


Observations  on 


Observations  on  the  Case  of  Bateman  v.  Murray/. 

This  case  is  the  last  of  the  reported  cases  on  Irish  re- 
t\.^".1^1frt^^  newals  which   preceded  the  enactment  of  the  tenantry  act 

the  case  ol  Bate-    .      t     i        i        rr-H  i  •  i  i 

tuan?;.  Murray,  m  Ireland.  J  hcsc  amount  to  no  more  than  six,  and  have 
been  reported  in  the  previous  part  of  this  treatise;  because 
they  constitute  the  entire  law  extant  on  this  subject  before 
the  statute.  There  is  no  doubt  however  that  cases  of  Irish 
renewals  were  very  numerous  before  the  statute,  although 
so  few  of  them  happen  to  be  reported.  Lord  LifFord  states 
the  fact  to  be  so,  and  the  names  and  results  of  some  of  these 
unreported  cases  may  be  collected  from  the  arguments  of 
counsel  in  Bateman  v.  Murray,  for  instance  Carpenter'  v. 
Renewal  cases  Stewarty  15th  February,  1733,  in  the  Exchequer;  in  this 
before  the  sia-  ^asc  there  was  a  negative  covenant,  that  unless  the  renewal 
tute unreporte  .  ^^^  executed  in  six  months,  the  lease  should  be  void;  the 
renewal  was  not  demanded  within  the  time,  and  yet  there 
was  a  decree  for  the  tenant.  Wood  v.  Lor'd  Rosse  was  de- 
termined on  the  general  principle  of  compensation.  O'Hara 
V.  Burke,  in  the  Exchequer,  Hil.  1756,  is  also  said  to  be  a 
case  with  a  negative  covenant,  and  in  which  the  three  lives 
were  gone ;  and  no  renewal  fine  offered  but  by  the  bill ; 
yet  it  would  seem  that  a  renewal  was  decreed.  Harrison  v. 
Sir  Thomas  Prendergast,  May,  1754,  is  also  stated  to  be  a 
case  with  a  negative  clause,  and  wherein  all  the  lives  were 
gone ;  yet  a  renewal  was  decreed,  Kir/rjcood  v.  Lord  Tyrone, 
was  a  case  in  which  a  renewal  was  decreed  after  a  recovery 
in  ejectment.  The  case  of  &hore  v.  Darnley,  in  Exchequer, 
1766,  is  also  alleged  to  be  a  case  strongly  in  favour  of  re- 
newals. 
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This  case  of  Bateman  v.  Murray,  produced  the  tenantry  -p^jg  ^^^^  ^^^^ 
act.  The  reversal  of  Lord  LiHbrd's  decree  created  a  ducedthete- 
j^reat  sensation  in  this  country;  and  although  Lord  Redes-  nantryact. 
dale  contends  that  there  is  sufficient  fraud  in  this  case  to 
justify  a  Chancellor  in  Ireland,  even  after  the  Tenantry  Act, 
in  taking  the  same  view  of  it  as  Lord  Thurlow,  yet  it  is 
certain  that  at  the  time  of  this  reversal  a  general  opinion 
prevailed  in  Ireland,  and  an  unanimous  one  amongst  its 
law  authorities,  that  the  reversal  of  the  decree  in  Bateman 
V,  Murray  was  grounded  on  principles  of  English  equity, 
to  the  exclusion  of  what  was  called  "  the  old  equity  of  Ire- 
land;" and  leading  to  the  conclusion,  that  mere  neglect  in 
the  tenant,  if  protracted,  might  of  itself  effect  a  forfeiture ; 
and  this  same  opinion  is  expressed  by  the  Master  of  the 
Rolls  in  England  in  the  case  o? Baynham  v.  Guy's  Hospital, 
3  Ves. 

The  effect   of  this  case  in  the  production  of  the  Te-  The  tenantry 
nantry  Act,  is  clearly  explained  in   the  judgment  of  Lord  act. 
LifFord  in  Lysaght  v.  Boyle,  vide  ante,  pp.  3,  4,  5. 

The  following  is  the  opinion  of  Lord  Redesdale: — 

"The  next  case  is  Bateman  v.  Murray,  which  is  very  OpinionofLord 
important,  as  having  been  so  much  the  subject  of  discussion,  Redesdaleon 
and  as  having  been  said  to  have  occasioned  the  act.  'pi^e  |?/^^"^^"  "• 
only  thing  remarkable  as  to  the  case  is,  that  it  is  stated  to 
have  been  a  grant  in  fee-farm;  it  was  really  and  truly  so, 
with  a  particular  mode  o-f  securing  the  rent  and  fines,  which 
may  be  considered  in  the  nature  of  rent.  But  what  pre- 
tence was  there  to  say,  that  that  was  a  case  of  mere  neglect  ? 
G.  Murray  became  entitled  upon  the  death  of  his  father, 
J.  Murray.  He  was  receiver  for  Lady  Rosse  ;  and  if  he 
had  not  been  the  tenant,  he  would,  as  i-eceiver,  have  thought 
it  his  duty  to  have  given  notice  to  the  tenant,  and  called 
upon  him  to  r^new :  having  that  obligation  upon  him,  and 
having  notice,  he  must  be  considered  as  a  tenant  to  whom 
the  receiver  had  given  notice.  Two  lives  dropped :  it  was 
impossible  but  he  must  have  known  the  fact,  and  he  con- 
cealed it  from  Lady  Rosse ;  notwithstanding  which  he  made 
a  settlement  of  the  lands,  and  parties  claimed  under  that 
settlement.  Murray  denied  a  knowledge  of  the  death  of 
two  of  the  lives :  but  he  must  have  known  the  death  of  his 
father,  because  then  his  title  accrued.  Therefore  I  think 
his  knowledge  of  that  fact,  with  the  circumstance  of  his 
being  agent  to  Lady  Rosse,  were  very  sufficient  ground  for 
considering  his  neglect  as  fraudulent;  and  Lord  Thurlow 
considered  it  as  sufficient  ground  to  refuse  a  renewal  in  that 
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case,  whatever  mrfrht  be  done  in  others.  Lord  Lifford  was 
of  opinion,  there  should  be  a  renewal ;  the  House  ot  Lords 
thought  there  should  not.  There  was,  besides  all  this,  a 
very  considerable  doubt,  whether  in  truth,  this  covenant 
for  renewal  had  not  been  purchased  by  Mr.  Edwards,  as 
the  father  of  Lady  Rosse.  She  insisted  it  had  been  pur- 
chased by  her  father,  but  failed  in  establishing  the  fact : 
but  Murray  was  aware  that  that  was  supposed  to  be  the 
fact :  and  Lord  Thurlow  says,  the  true  reason  why  he  did 
not  renew,  was,  because  he  feared  that  the  contract  for  sale 
in  1730,  had  barred  him  of  his  right.  Lord  Thurlow  con- 
sidered Murray  to  have  acted  fraudulently:  there  was  a 
contract  of  some  kind  or  other,  and  Murray  did  not  choose 
to  ask  for  a  renewal,  because  if  he  had,  the  whole  trans- 
action might  have  been  disclosed,  and  he  would  not  only 
not  have  obtained  a  renewal,  but  the  possession  might 
have  been  endangered. 

Under  such  circumstances  as  these,  when  the  tenant 
does  not  act  fairly,  no  doubt  there  should  not  be  a  renewal. 
But  where  Lord  Thurlow  says,  "  equity  will  not  assist 
where  the  party  has  lost  his  right  by  g)0ss  laches,"  what  is 
the  meaning  of  that  ?  Something  like  what  he  states  to 
have  occurred  in  the  case  then  under  his  consideration  ; 
the  conduct  of  G.  Murray;  or  the  conduct  of  Dr.  Saun- 
ders, in  Pe?idred  v.  Grrfflth^  and  cases  of  the  same  descrip- 
tion. So  far  as  I  can  collect  from  the  note  of  what  Lord 
Thurlow  said  in  Murray  v.  Baievian^  he  was  far  from  say- 
ing that  mere  lapse  of  time  will  bar. 

I  confess  I  so  far  differ  in  opinion  from  Lord  Lifford, 
that  notwithstanding  the  passing  of  the  Tenantry  Act,  I 
should  hold  myself  bound  to  refuse  a  decree  for  a  renewal 
in  Murrai]  v.  Bateman  if  that  case  had  come  before  me 
after  the  act,  because  I  think  there  was  a  fraud.  The  te- 
nant was  agent  to  Lady  Rosse,  and  bound  to  discover  the 
deaths  of  the  cestui  que  vies,  in  the  several  leases  of  her 
estate,  and  to  give  notice  to  the  other  tenants.  He  was 
bound  therefore  to  take  notice  himself  of  the  dropping  of 
lives  in  his  own  lease  :  he  was  bound  regularly  to  collect  the 
fines  of  the  other  tenants,  and  to  pay  his  own.  I  take  that 
to  be  a  case,  where  the  act  meant  there  should  be  no  re- 
lief: that  is,  where  fraud  was  practised;  and  such  conduct 
in  an  agent  for  his  own  benefit,  is  fraud. 

These  are  all  the  important  cases  which  have  occurred 
to  me,  for  the  purpose  of  discovering  what  was  the  princi- 
ple upon  which  courts  proceeded  upon  the  act :  and  I  think 
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the  principles  stated  by  Lord  Tluirlow,  are  clear  and  plain  ; 
that  "  equity  will  relieve,  where  there  is  mere  lapse  of  time 
unaccounted  for,  without  misconduct  in  the  lessee,  or  where 
the  lessee  has  lost  his  right  by  fraud  in  the  lessor." — Scho. 
and  Lef.  682. 

The  following  is  the  statute  peculiar  to  Ireland,  by 
which  the  old  equity  of  this  kingdou),  which  had  been 
shaken  by  the  reversal  of  Lord  Lifford's  decree  by  the 
House  of  Lords,  was  in  fact  revived  ;  it  is  called,  from  its 
paramount  importance,  The  Tenantry  Act,  entitled  : 

An  Act  for  the  Relief  of  Tenants  holding  under  Leases  for 
Lives  cojitaining  Covenants  for  perpetual  Rejiewals. 

19  and  20  Geo.  3.  chap.  30. 

"  Whereas  great  part  ofthe  lands  in  this  kingdom  are  Lands  held  uu- 
held  under  leases  for  lives  with  covenants  for  perpetual  re-  der  leases  for 
newals  upon  payment  of  certain  fines  at  the  times  therein  ''^®*  renewable 
respectively  mentioned  for  each  renewal :  and  whereas  from  fines^^"'^" 
various  accidents  and  causes,  such  tenants,  and  those  deriv-  f,e<r]ect  of  te- 
ing  under  them,  have  frequently  neglected  to  pay  or  tender  nantstopaj  or 
such  fines  within  the  time  precribed  by  such  covenant  after  tender  within 
the  fall  of  such  lives  respectively  :  and  whereas  many  such  ^'^®  """^^ ' 
leases  are  settled  to  make  provision  for  families  and  credi- 
tors,  most  of  whom  must  be  utterly  ruined    if  advantage 
shall  be  taken  of  such  neglect,  which  will  occasion  much 
confusion  and  distress  in  the  kingdom  :  and  whereas  it  has 
been  lor  a  long  time  a  received  opinion   in   this  kingdom, 
to  which  some  decisions  in  courts  of  Equity  and  declara- 
tions of  Judges    have  given  countenance,   that  courts  of 
Equity  would  in  such  cases  relieve  against  the  lapse  of  time 
upon  giving  an  adequate  compensation  to  the  persons,  to 
whom  such  fines  were  payable,  or  their  representatives  :  and  ^^^y  ^^^■^  ;^,g. 
to  the  end  that  such  interests  may  not  be  defeated  by  a  mere  rest  may  not  be 
neglect,  where  no  fraud  appears  to   have  been  intended,  defeated  by 
upon  making  full  satisfaction  to  the  lessors,  or  those  deriv-  "'ere  neglect 
ing  under  them ;  be  it  declared  and  enacted,  that  courts  of  ^^^  makiu/fuV 
Equity,  upon  an  adequate  compensation  being  made,  shall  satisfactio'n  ; 
relieve  such  tenants  and  their  assigns  against  such  lapse  of  Courts  of  Equi- 
time,  if  no  circumstance  of  fraud  be  proved  against  such  ty  on  adequate 
tenants  or  their  assigns ;  unless  it  shall  be  proved   to   the  compensatioa 
satisfaction  of  such  courts,  that  the  landlords  or  lessors,  or  sucb  teVanu  and 
persons  entitled  to  receive  such  fines,  had  demanded  such  assigns  against 
fines  from  such  tenants  or  their  assigns,  and  that  the  same  *mc!i  lapse,  if 
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had  been  refused  or  neglected  to  be  paid  within  a  reason- 

nolidud proved,      i  i     ,-  r  i      .      "      i  .         ^ 

unless  demand      ^^^^  ^^^^  ^^^^^  SUch  demand.— 5.  1 . 

of  fines  proved,  "  Provided  always,  that  in  case  the  landlord  shall  find 
and  refusal  or  any  difficulty  in  discovering  his  tenant,  or  the  assignee  of 
neglect  to  pay     g,,^.jj  tenant,   SO  as  to  make  a  demand  on  such  tenant  or 

in  reasonable  •  ,  ,  ,  .  ,  ,  ^  i        r- 

time  after.  assignee,  that  then  and  ni  every  such  case  a  demand  made  ot 

ifdifficiUtto  *^^  ^^^^  ^"^  °"  ^^^  lands  from  the  principal  occupier  of  the 

discover  tenant  Same,  together  with  a  notice  of  such  demand,  to  be  inserted 

or  assignee,  for  the  space  of  two   months  in   the  London  and  Dublin 

demand ou  the  Gazettes,  shall  be  considered,  to  all  intents  and  purposes,  a 

lands  from  prin-     i  j       •   •  •         i  •  '  i        I  ' 

cipal  occupier     ^Icmand  witnm  this  act.— 5.  2. 

with  two  months  "  Provided  always,  that  nothing  herein  contained  shall 
notice  in  Ga-  in  any  sort  affect  any  judgment  or  decree  already  given  or 
zetfesasde-       made,  Or  any  suit  Commenced  before  the  fifteenth   day  of 

maad  withm  -xj  i»-o/->  i  >  i-  p         »  o     i 

this  act.  ^J^^y>    wt)0,   and  now  depending  lor  the  recovery  ot  the 

Not  to  affect  possession  of  any  manors,  messuages,  lands,  tenements,  or 

judgment  or  de-  hereditaments,  on  account  of  any  lease  or  leases  not  having 

oree  given,  or  been   renewed  according   to   the  covenants  for  perpetual 

suit  before  15th  renewals  therein  contained."— 5.  3. 

Maj,  1780,  and  t*  ^u    ..  .j      n^  *  •    .      j         jl 

now  depending.        It  seems  that  the  lenantry  Act  was  introduced  by  acom- 

The  Tenantry      Hilttee,  including  the  law  officers  of  the  crown,  with  some 

Act,  created       of  the  first  characters  of  the  Irish  parliament  and  bar;  and 

under  much  op-  yet  this  bill  seems  to  have  worked  its  way  to  its  enactment 

position.  through  a  strong  and  protracted  opposition,  until  finallj^, 

after  a  four  months'  struggle,  it  passed  the  Lords  under  a 

strong  protest,    including  a  great  portion  of  the  landed 

interest  in  fee.    It  would  seem  that  the  opposition  resulted 

from  this  last  mentioned  class. 

The  following  are  the  stages  of  its  progress  through  the 
House  of  Commons: 

House  of  CommonSy  \5th  Mai/,  1780. 

Ordered,  that  leave  be  given  to  bring  in  heads  of  a 
bill  to  remove  doubts  concerning  the  construction  of  cove- 
nants for  perpetual  renewals,  contained  in  leases  for  lives 
renewable ;  and  that  Mr.  Grattan,  Sir  Henry  Hartstonge, 
the   Right    Hon.    Mr.    Attorney-General,*   Hon.    James 

*  A  List  of  those  tvho  Jilled  the  office  of  Attorney'General  in 

Ireland,  from  1714. 

1714'  Rt.  Hon.  George  Gore,  made  a  Judge  of  the  Common  Pleas. 

1720  Rt.  Hon.  John  Rogerson,  made  Chief  Justice  of  the  King's 

Bench. 
nso  Rt.  Hon.  Robert  Jocelyn,  made  Lord  Chancellor. 
1739  Rt.  Hon.  John  Bowes,  made  Chief  Baron  of  the  Exchequer. 
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Browne,  the  Right  Hon.  Mr.  Burgh,  Mr.  Yelverton,  and 
Mr.  Holmes,  do  prepare  and  bring  in  the  same. 

30th  May — Mr.  Grattan  presented  to  the  House,  ac- 
cording to  order,  heads  of  a  bill  for  the  relief  of  tenants 
holding  under  leases  for  lives,  containing  covenants  for 
perpetual  renewals  ;  which  were  received,  read,  and  com- 
mitted. 

Resolved,  that  the  House  will,  next  Friday  morning, 
resolve  itself  into  a  committee  of  the  whole  House,  to  take 
the  said  heads  of  a  bill  into  consideration.  Ordered,  that 
the  said  heads  of  a  bill  be  printed. 

2d  Jane — The  order  of  the  day  being  read,  for  the 
House  to  resolve  itself  into  a  committee  of  the  whole  House, 
to  take  into  consideration  heads  of  a  bill  for  the  relief  of 
tenants  holding  under  leases  for  lives,  containing  covenant:* 
for  perpetual  renewals  ;  a  motion  was  made  and  the  ques- 
tion being  put,  that  this  House  do  resolve  itself  into  the 
said  committee  on  the  1st  dny  of  September  next,  the 
House  divided. 

Sir  Frederic  Flood,  Mr.  Rowlei/, 

Tellers  for  the  Aye?,  who  went  out Thirty  and  Six. 

Mr.  Grattan,  Lieut,  den.  Cunninghame, 
Tellers  for  Noes,  who  stayed  within Sixty. 

It  passed  in  the  negative. 

7th  June — Ordered,  that  leave  be  given  to  hear  counsel 
before  the  committee  appointed  to  take  into  consideration 
heads  of  a  bill  for  the  relief  of  tenants  holding  under  leases 
for  lives,  containing  covenants  lor  perpetual  renewals,  in 
favour  of  said  heads  of  a  bill. 

1*741  Rt.  Hon.  St.  George  Caulfield,  made  Chief  Justice  of  the 

King's  Bench. 
1751  Rt.  Hon.  Warden  Flood,  made  ditto. 
1760  Rt.  Hon.  Philip  Tisdall,  died. 
1777  Rt.  Hon.  John  Scott. 

1782  Rt.  Hon.  Barry  Yelverton,  made  Chief  Baron  of  the  Ex- 
chequer. 

1783  Rt.  Hon.  John  Fitzgibbon. 
1789  Rt.  Hon.  Arthur  Wolfe. 
1798  Rt.  Hon.  John  Toler. 
1800  Rt.  Hon.  John  Stewart.    ' 
1803  Rt.  Hon.  Standish  O'Grady. 

1805  Rt.  Hon.  William  Cunningham  Plunket. 
1807  Rt.  Hon.  William  Saurin. 
1823  Rt.  Hon.  William  Cunningham  Plunket. 
1827  Kt.  Hon.  Henry  Joy. 
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9th  June — The  House,  according  to  order,  resolved  it- 
self into  a  committee  of  the  whole  House,  to  take  into  con- 
sideration heads  of  a  bill  for  the  relief  of  tenants  holding 
under  leases  for  lives,  containing  covenants  for  perpetual 
renewals;  and  after  some  time  spent  therein  Mr.  Speaker 
resumed  the  chair,  and  Mr.  Tydd  reported  from  the  com- 
mittee that  they  had  made  some  progress  in  the  matter  to 
them  referred,  and  that  he  was  directed  to  move  the  House 
for  leave  to  sit  again.  Resolved,  that  this  House  will,  next 
Monday  morning,  resolve  itself  into  a  committee  of  the 
whole  House,  to  take  the  said  heads  of  a  bill  into  further 
consideration. 

13th  June — The  House,  according  to  order,  resolved 
itself  into  a  committee  of  the  whole  House,  to  take  into 
consideration  heads  of  a  bill  for  the  relief  of  tenants 
holding  under  leases  for  lives,  containing  covenants  for 
perpetual  renewals;  and  after  some  time  spent  therein, 
Mr.  Speaker  resumed  the  chair,  and  Mr.  Tydd  reported 
from  the  committee  that  they  had  gone  through  the  said 
heads  of  a  bill,  and  he  was  directed  to  report  when  the 
House  will  please  to  receive  the  same.  A  motion  was  made, 
and  the  question  being  put,  that  the  report  be  now  received, 
it  was  carried  in  the  affirmative. 

Then  Mr.  Tydd  reported  that  the  committee  had  gone 
through  the  said  heads  of  a  bill,  paragraph  by  paragraph, 
and  made  an  amendment  thei'eto,  which  he  read  in  his 
place,  and  after  delivered  in  at  the  table.  And  a  motion 
being  made  that  the  said  heads  of  a  bill  be  now  read,  the 
same  were  read  accordingly.  Then  the  amendment  made 
by  the  committee  to  the  said  heads  of  a  bill  was  read,  and 
agreed  unto  by  the  House.  A  motion  was  made,  and  the 
question  being  put,  that  Mr.  Grattan  do  attend  his  Excel- 
lency the  Lord  Lieutenant  with  the  said  heads  of  a  bill, 
and  desire  the  same  may  be  transmitted  into  Great  Britain 
in  due  form.     It  was  carried  in  the  affirmative- 

8th  August — A  bill,  entitled  an  act  for  the^  relief  of 
tenants  holding  under  leases  for  lives,  containing  covenants 
for  perpetual  renewals,  was  presented  to  the  House  and 
read  the  first  time.  A  motion  was  made,  and  the  question 
being  put,  that  the  said  bill  be  read  a  second  time  on  Mon- 
day next,  it  passed  in  the  negative.  And  a  motion 
being  made,  and  the  question  being  put,  that  the  said  bill 
be  read  a  second  time  on  Friday  next,  the  House  divided. 
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Mr.  Grattan,  Mr.  Forbes, 

Tellersfor  the  Ayes,  who  went  out..... Seventy  and  Six. 

Hon.  John  Bourke,   Mr.  John  Moore, 
Tellers  for  the  Noes,  stayed  within Twenty  and  Three. 

It  was  carried  in  the  affirmative. 

Ordered,  that  a  committee  be  appointed  to  compare  the 
transmiss  of  the  said  bill  with  the  heads  of  the  said  bill  sent 
from  this  House  this  session  of  Parliament. 

Uth  August — A  bill,  entitled  An  Act  for  the  relief  of 
Tenants  holding  under  leases  for  lives,  containing  covenants 
for  perpetual  renewals,  according  to  order,  was  read  a 
second  time.  A  motion  was  made,  and  the  question  being 
put,  that  the  said  bill  be  committed,  the  House  divided. 

Rt.  Hon.  Mr.  Burgh,    Mr.  Grattan, 
Tellers  for  the  Ayes,  stayed  within Ninety. 

Hon.  Mr.  Annesley,  Mr^  Fitzgibbon, 
Tellers  for  the  Noes,  who  went  out Fifty  and  Five. 

It  was  carried  in  the  affirmative. 

Resolved,  that  this  House  will,  forthwith,  resolve  itself 
into  a  committee  of  the  whole  House,  to  take  the  bill  into 
consideration.  And  then  the  House,  according  to  order, 
resolved  itself  into  the  said  committee  ;  and  after  sometime 
spent  therein,  Mr.  Speaker  resumed  the  chair,  and  Mr. 
Tydd  reported  from  the  committee,  that  they  had  gone 
through  the  said  bill,  and  that  he  was  directed  to  report 
when  the  House  will  please  to  receive  the  same.  Ordered, 
that  the  report  be  now  received.  Then  Mr.  T3'dd  reported 
that  the  committee  had  gone  through  the  bill,  paragraph 
by  paragraph,  without  any  amendment.  Ordered,  that  the 
bill  be  engrossed.  And  then  the  House  adjourned  until 
to-morrow  morning,  ten  of  the  clock. 

12th  August — An  engrossed  bill,  entitled  An  Act  for  the 
relief  of  Tenants  holding  under  leases  for  lives,  containing 
covenants  for  perpetual  renewals,  was  read  a  third  time. 
A  motion  was  made,  and  the  question  being  put,  that  the 
said  bill  do  pass,  it  was  carried  in  the  affirmative.  Order- 
ed, that  Sir  Henry  Hartstonge  do  carry  the  bill  to  the 
Lords,  and  desire  their  concurrence.  Ordered,  that  John 
Fitzgibbon,  Esq.  a  member  of  this  House,  have  leave  to 
appear  as  counsel  at  the  bar  of  the  House  of  Peers  on  the 
hearing  of  a  petition  to  be  presented  to  the  said  House 
against  the  said  bill. 

2d  Sept. — Mr.  Speaker,  with  the  House,  went  up  to 
the  House  of  Peers,  where  the  Royal  assent  was  given  to 
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the  bill  following:  An  Act  for  therelief  of  Tenants  holding 
under  leases  for  lives,  containing  covenants  for  perpetual 
renewals. 


Protest  of  the 
Lords  on  the 
Tenantry  Act. 


Protest  of  the  Lords  against  the  Tenantry  Act. 
Dissentient. 

Because  some  part  of  the  lands  of  this  kingdom  have 
heretofore  been  set  by  leases  for  three  lives  renewable  for 
ever,  provided  each  lessee  shall  pay  a  certain  specified  fine, 
within  a  given  time  after  the  lapse  of  each  life  for  the  re- 
newal thereof. 

And  in  most  instances  the  lessors  have  by  another  co- 
venant provided,  that  they  shall  not  be  obliged  to  renew 
any  life  which  drops,  unless  the  tenant  shall  tender  the  sti- 
pulated fine  within  the  said  given  time,  but  shall  be  dis- 
charged from  the  covenant  in  that  respect;  therefore  this 
bill  is  ahogcther  unjust. 

For  it  discharges  one  of  the  contracting  parties  from 
the  literal  obligations  of  his  covenants,  and  leaves  them  ob- 
ligatory on  the  other. 

For  it  relieves  the  lessee  against  lapse  of  time  if  no 
circumstance  of  fraud  be  proved  against  such  lessee  ;  but 
does  not  say  whether  concealment  of  the  termination  of 
one  or  more  lives  be  fraud  within  this  act. 

For  the  lessee  names  the  lives,  and  probably  of  persons 
unknown  to  the  lessor,  and  therefore  ought  to  be  obliged 
b}'  this  bill  to  discover  the  death  of  each  life  to  the  lessor, 
and  the  time  when  it  happened,  which  is  not  the  case. 

For  it  is  an  exi^ost  facto  act,  construing  the  intentions 
of  the  parties  differently  from  the  evident  meaning  of  the 
covenants. 

For  adequate  compensation,  as  prescribed  by  this  bill, 
cannot  be  made  in  some  instances,  as  in  the  case  of  tenant 
for  life,  and  remainder  man,  when  some  of  the  lives  drop 
in  the  life  time  of  the  tenant  for  life,  and  yet  the  fines  are 
not  paid  until  the  remainder  takes  effect  by  his  death. 

For  it  has  hitherto  been  an  established  rule  of  equity, 
that  a  court  would  not  grant  relief  for  lapse  of  time  unless 
the  lessee  accounted  for  his  laches;  and  this  bill  requires  a 
court  of  Equity  to  relieve  without  requiring  the  lessee  to 
account  for  his  laches. 

For  it  applies  one  rule  to  all  cases ;  it  makes  no  differ- 
ence where  there  is  a  remedy  for  recovering  the  fine,  and 
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where  there  is  none:  it  makes  no  difference  where  there 
has  been  a  ne<];lect  for  a  few  days,  and  one  life  only  dropped, 
and  where  all  the  lives  are  dropped,  and  perhaps  twenty 
years  elapsed  :  it  makes  no  difference  where  the  fine  pay- 
able for  each  life  amounts  to  a  large  sum  of  money,  and 
where  it  is  only  a  pepper  corn. 

For  these,  and  a  variety  of  other  reasons  mentioned  in 
debate,  we  wished  to  set  aside  this  bill ;  and  being  sincerely 
anxious  to  procure  for  the  tenants  to  such  leases  every  re- 
lief which  a  just,  fair,  and  equitable  bill  could  give  to  them, 
we  earnestly,  strenuously,  and  repeatedly  urged  that  the 
judges  should  be  directed  to  draw  such  a  bill  as  should 
answer  this  most  desirable  purpose  ;  and  which,  instead  of 
doing  injury  to  one  man  under  pretence  of  i-elieving  ano- 
ther, should  do  equal  and  impartial  justice  to  all  men, 

Tyrone,  Ely, 

Carysfort,  Antrim, 

Lisle,  by  Proxy.  Powerscourt, 

William  Dromore,  Mount  Cashel, 

Mountmorres,  Aldborough,  by  Proxy. 

Richard  Armagh,  Moira, 

Charles  Cashel,  Shannon, 

Arran,  Kingston,  by  Proxy. 

Bective,  Donerail, 

Templetown,  Glerawly. 

Southwell, 

Observations  on  the  Tenantry  Act. 
The  following  are  observations  of  Lord   Redesdale  on  This  act  is  de- 

this  act  :  claratory  as 

"  The  act  is  declaratory  as  well  as  enacting;  and  I  take  ^ei' as  enacting. 
it  not  to   have  declared  any  thing  afrninst   the  cases  which   ?P"!'^"  ^}  ,  , 

.  .   .  Lord  cvedesQEilc 

had  been  determined;  it  does  not  say  that  such  decisions  thereon: 
were  against  principle,  and  should  not  have  been  made: 
that  would  not  have  been  consistent  with  the  body  of  the 
act,  and  if  such  had  been  the  intent  of  the  legislature,  the 
proviso  "  that  nothing  therein  containetl  should  in  any 
sort  effect  any  suit  then  depending,"  would  have  been  ab- 
surd. I  understand  the  act  therefore  only  to  have  declared 
that  in  certain  cases,  courts  of"  Equity  had  relieved  against 
mere  neglect ;  that  it  was  fit  they  should  continue  to  do  so  ; 
that  it  was  proper  there  should  be  some  rule  in  future  as 
to  what  should  be  considered  mere  neglect,  and  the  act 
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thereupon  proceeded  to  lay  down  that  rule,  as  applicable 
to  cases  not  then  in  litigation." — 2  Scho.  and  Lef.  682. 
Opinion  of  Lord  LifFord. 
OfLordLifford.         "  ^^^^  voice  of  the  people  expressing  a  dissatisfaction 
with  that  determination  of  the  Lords  (in  Bateman  v.  Mu7'- 
ray,)  and  a  general    alarm  in    consequence,   brought  the 
point  before  the  legislation,  and  the  old  equity  was  revived 
by  the  19th  and  20th  of  the  King." — Vern.  and  Scriv.  14a. 
Opinion  of  Lord  Perry. 
Of  Lord  Perry.         "  ^  Cannot  help  expressing  my  surprise,  that  in  the  case 
o^  Murray  v.  Batemaii,  the  Lords  in  England  shoukl  over- 
turn the  known  settled  law  in  such  cases.       That  decision 
made  it  necessary  to  pass  the  Tenantry  Act,  to  prevent  the 
confusion  that  was  likely  to  arise  in  this  kingdom  from  that 
determination." — 1  Ridg.  P.  C.  477. 
,     .  It  is  clear  now  from  the  statute,  as  well  as  from  the  cases 

tweeu thrdecla-  ^^^"^*'^  ^he  Statute,  what  the  old  equity  of  Ireland  was;  it 
ratoryand  enact-  ^'^  Set  Out  in  the  preamble  of  the  statute,  and  it  is  expressed 
ingpart.  by  Sir  Pepper  Arden,  Master  of  the  Rolls,  in  3  Ves.  Jun. 

297,  that  this  "  local  equity  had  gone  upon  the  idea,  that 
a  renewal  might  be  claimed  at  any  distance  of  time."  The 
revival  of  this  equity  is  therefore  the  declaratory  part  of 
this  statute;  but  there  is  an  additional  ingredient  added  to 
the  old  equity  by  the  statute,  and  wh'ch  shall  thereafter 
make  a  part  of  the  equity  which  must  be  administered  hy 
the  statute,  namely,  that  the  lessor  or  his  representatives 
shall  thenceforward  have  authority  to  circumscribe  and  put 
a  termination  to  this  protracted  neglect  in  the  tenant,  in 
respect  to  which  there  was  no  definite  termination  before 
the  statute;  and  this  is  the  chief  enacting  part  of  the  sta- 
tute, according  to  which  the  lessor  or  his  representative  is 
authorized  to  call  upon  the  tenant  by  a  notice  to  pay  up  the 
fines  due,  &c.  and  in  the  event  of  the  tenant  neglecting  so 
to  do,  within  a  reasonable  time  afier  such  notice,  his  right 
of  renewal  to  be  forfeited  b}'  such  neglect. 

Thus  the  old  equity  is  not  only  revived,  but  modified 
eo    equi  y     y     ^^     Tenantry  Act:  and  the  statutable  shape  which  it  took 

revived  and  mo-      /  i  *;       i  ••       i   •        i       r   n        •        '  i     i        t         • 

defied  by  the  thenceforward  is  described  in  the  loUowing  words  by  Lord 
statute.  Lift'ord. 

"  By  that  act  it  is  provided,   that  in  all  cases  of  mere 
derthe°statate     "Ggloct,  where  uo  fVaud  appears  to  have  been  intended,  no 
described  by      dereliction  on  the  part  of  the  tenant,  by  neglecting  or  re- 
Lord  Lifford.      fusing  to  renew  after  the  landlord  has  demanded  the  fine, 
courts  of  Equity  shall  relieve  upon  an  adequate  compensa- 
tion being  made."— 1  Bidg.  P.  C.  407. 
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And  by  Lord  Redesdale  in  tlie  late  case  of  Fitzsimon 
V.  Burton,  not  heretofore  reported. 

"  My  Lords,  an  act  was  passed  in  the  19th  and  20th  And  by  Lord 
cars  of  the  reign  of  his  lale  Majesty,  which  was  produced  Redesdale  in 
y  these  circumstances  :  my  Lord  LifFord  in  the  court  of  ^p^^^^^^^^^  °*^ 
Chancery  in  Ireland  had  decreed  a  renewal  in  a  case  in  gurton. 
which  the  House  of  Lords  here,  which  then  entertained 
appeals  from  decisions  of  the  courts  in  Ireland,  were  of  a 
contrary  opinion,  and  they  reversed  his  Lordship's  decree. 
My  Lords,  that  case  it  was  my  duty  when  in  Ireland  to 
review  very  minutely,  and  upon  what  principle  my  Lord 
LifFord  could  have  made  that  decree  I  cannot  conceive, 
for  it  was  a  case  of  the  grossest  fraud  that  perhaps  ever  ex- 
isted ;  it  is  scarcely  possible  to  conceive  a  case  of  grosser 
fraud.  The  man  who  had  the  benefit  of  the  lease  was  the 
agent  for  the  family  to  whom  the  reversion  belonged,  lie 
was  calling  perpetually  on  all  the  other  tenants  to  renew 
the  leases,  but  he  took  care  not  to  call  upon  himself  to  re- 
new his  own  lease ;  that  -was  a  circumstance  furnishing  in 
my  mind  a  sufBcient  ground  for  reversing  Lord  Lifford's 
decision.  My  Lords,  this  caused  a  great  deal  of  alarm 
in  Ireland;  it  was  supposed  that  what  was  called  the  old 
equity  was  abridged,  and  an  act  was  passed  which  has  beea 
since  the  guide  to  all  the  courts  in  their  decisions.  That 
act  of  Parliament  says,  that  the  courts,  on  an  adequate  com- 
pensation being  made,  shall  relieve  tenants  and  their  assig- 
nees against  lapse  of  time  if  no  circumstance  of  fraud  be 
proved  against  such  tenants  or  their  assignees,  unless  jt  be 
proved  to  the  satisfaction  of  such  courts,  that  the  landlords, 
lessors,  or  persons  entitled  to  receive  those  fines,  have  de- 
manded such  fines  from  the  tenants  or  their  assigns,  and 
that  the  same  have  been  refused  or  neglected  to  be  paid 
within  a  reasonable  time  after  such  demand," 

Cases  after  the  Statute. 

The  progress  of  this  treatise  leads  next  to  the  consider-  Cases  after  the 
ation  of  the  cases  which  were  decreed  after  the  statute,  the  Tenantry  Act. 
first  of  which  is, 

The  Rt.  Hon.  John  O'Neil,    \       John  O'Neil,  Esq.  ap-  The  tenant  un 

Appellant.  /pellant's  grandfather,  being  der  the  circum- 

Thomas  Maurice  Jones,  and  \  seised  in  fee  of  the  lands  of  stances  of  this 
Roger  Hall,  Esqrs.  /Money-glass,  by  lease,  15th  tfJedtTa'^re-''"' 

Respondents.  \  April,     1726,    demised     to  newai  notwith- 

y  William  Morris  Jones,  Esq.  standing  the 

o 
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death  of  all  the  grandfather  of  respondent  Thomas,  for  three  lives,  at  ^£25 
cestui  que  vies,  yearly  rent,  the  lessee,  his  heirs,  &c.  performing  the  cove- 
and  that  the  nants  therein  expressed,  one  of  which  was,  that  said  Wil- 
a^neeathe'"^  Ham  M.  Jones  should  restore  the  possession  upon  the  de- 
ciaase.  termination  of  the  term  thereby  granted,  with  all  improve- 

ments. In  this  lease  was  also  contained  a  covenant,  that 
upon  the  decease  of  the  three  lives,  and  uj^on  the  payment 
ot'£l2  10s.  for  every  new  life  by  the  said  W.  M.  Jones, 
vsrithin  six  months  next  after  the  decease  of  any  of  the  lives, 
above  the  rent,  and  all  arrears,  the  said  J.  O'Neil,  his 
heirs,  &c.  would  add  such  new  Kfe  and  lives,  and  so  ioties 
iBT  jkI  ^fr"'  Quoties  in  like  manner  from  time  to  time  for  ever.  Provided 
cited,  that  it  the  said  W .  M.  Jones,  his  heirs,  &c.  should  not  pay 

said  J.  O'Neil,  his  heirs,  &c.  the  said  ^,'12  10s.  above  all 
arrears,  isoithin  six  months  next  after  the  death  of  the  no- 
minee for  the  time  being,  and  should  not  within  the  said 
time  nominate  the  life  of  another  person  to  be  added,  theii 
the  covenant  for  re7iexval  should  be  void,  and  the  premises, 
after  the  decease  of  the  life  or  lives  then  in  being,  should 
remain  to  the  said  J.  O'Neil,  his  heirs  and  assigns,  freed 
from  the  said  covenant  of  reneix)al. 

On  the  15th  September,  1735,  W.  M.  Jones,  the  lessee, 
and  who  was  one  of  the  lives,  died,  and  on  the  15th  March 
following,  being  within  the  six  months,  a  renewal  was  ob- 
tained by  adding  the  life  of  Mary  Morris  Jones  ;  William 
was  succeeded  by  his  eldest  son  Thomas,  who  attained  his 
full  age  in  the  year  1741.  On  1st  March,  1755,  Mary 
Jones  died,  and  on  9th  April,  1765,  Ann  Jones,  another 
of  the  lives,  died  ;  Thomas  Morris  Jones,  the  surviving  life, 
died  in  September,  1769,  leaving  two  sons,  Robert,  and 
the  respondent ;  the  former  continued  in  possession  till  his 
death  in  February,  1775,  when  he  was  succeeded  by  res- 
pondent, under  a  marriage  settlement.  The  appellant,  to 
whom  the  inheritance  had  descended,  as  of  Hil.  Term, 
1775,  broughtan  ejectment  upon  the  title;  and  in  July  fol- 
lowing respondent  filed  a  bill  for  a  renewal  and  for  an  in- 
junction, stating,  that  he  was  a  purchaser  for  valuable  con- 
sideration, under  a  marriage  settlement,  a  portion  of  £3000 
being  given  to  his  father  upon  a  supposition  that  the  lands 
in  question  were  a  permanent  estate  :  that  Thomas  Morris 
Jones,  being  a  man  of  dissipation  and  negligence,  suffered 
an  arrear  of  rent  to  become  due,  to  discharge  which,  and 
and  also  to  pay  a  fine  of  £12  10s.  due  upon  the  death  of 
Mary  Morris  Jones,  a  treaty  was  entered  into  between 
Charles  O'Neil,  appellant's  father,  and    Thomas  Morris 
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Joiic-s  by  which  the  huter  a<^reetl  to  sell  to  the  ibrmer  the 
lands  of  Lenagh,  the  purchase  money  of  which  exceeded 
all  arrears  of  rent  and  fine  :  the  final  execution  of  this  agree- 
nient  was  jiostponcd  under  various  pretences  by  Mr.  O'Neil, 
or  his  agent :  but  however  it  had  proceeded  so  far  as  that 
two  accounts  were  furnished,  one  of  the  rent  due,  another 
of  the  value  of  the  lands  to  be  purchased.  T.  M.  Jones 
was  obliged  to  leave  the  kingdom,  and  immediately  after 
his  return  in  1766,  personally  applied  to  Charles  O'Neil 
for  a  renewal,  who  still  deferred  the  matter;  at  length  they 
met  in  1767,  when  the  terms  of  a  renewal  were  finally  set- 
tled and  all  rent  was  shortly  afterwards  paid,  and  two  lives 
were  nominated.  In  1768  they  had  another  meeting,  when 
d£l38  16s.  was  paid,  being  the  whole  arrear.  A  draught 
of  a  lease  was  produced  and  approved  of  by  Charles 
O'Neil,  who  gave  directions  to  his  attorney  to  have  it  en- 
grossed, which  was  accordingly  done.  T.  M.  Jones  met 
with  an  accident  afterwards,  which  prevented  his  coming 
to  town  to  execute  the  lease  :  he  died  in  December,  1769, 
and  Charles  O'Neil  died  in  August  preceding.  Robert 
Morris  Jones,  upon  the  death  of  his  father,  applied  to 
appellant,  and  in.  1774  shewed  a  plan  of  improvements 
which  he  intended  to  make,  estimated  at  £700,  which  ap- 
pellant said  would  add  much  to  the  beauty  of  the  place, 
and  suggested  some  alterations  which  might  be  made. 
Respondent's  title  accrued  in  February,  1775,  at  which 
lime  he  applied  to  appellant  for  a  renewal,  but  received  no 
answer.  The  respondent,  Roger  Hall,  was  merely  a  trus- 
tee in  a  settlement.  Judgment  upon  the  ejectment  was 
given  by  consent. 

This  cause  was  finally  heard  on  the  llth  November.  LordLifford. 
1782,  when  the  Lord  Chancellor  decreed  the  plaintiff  en- 
titled to  a  renewal ;  that  defendant  J.  O'Neil  should  make 
a  new  lease  for  the  three  lives  named,  with  a  covenant  for 
renewal  according  to  the  original  lease,  upon  the  payment 
of  nine  several  suras  of  sBl2  10s.,  three  of  them  as  fines 
upon  the  fall  of  three  lives,  with  interest  from  the  expira- 
tion of  six  months  after  they  respectively  dropped :  three 
more  as  fines  upon  the  nomination  of  new  lives,  with  in- 
terest from  the  nomination ;  and  the  remaining  three  as 
septennial  fines,  where  seven  years  had  elapsed  between 
the  fall  of  one  life  and  the  nomination  of  another,  with  in- 
terest in  the  like  manner  :  and  as  a  further  compensation 
for  the  laches  of  the  respondent,  he  was  ordered  to  pay  to 
the  appellant  his  reasonable  cobtt. 
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H.  Duquery, 
C.  O'NeiJ, 
J.  Wallis, 
J.  Hewitt. 


duces  a  forfeit- 
ure ofliis  inte- 
rest. 


The  appeal  was  brought  to  reverse  the  decree,  and  it 
was  argued, 

First.     That  considering  this  case  on  the  principles  of 
the  old  equity,  the  tenant  has  been  guilty  of  gross  laches 
A  tenant  guilty    ^^^  neglect,  sufficient  to  induce  a  forfeiture  of  his  interest, 
of  laches  in-       being  bound  by  his  covenant   expressly  to  nominate   his 
lives  and  tender  his  fines  within  six  months  after  the  fall 
of  each  life,  under  the  penalty  of  forfeiting  his  right  of  re- 
newal altogether ;  and  although  thus  expressly  bound,  ne- 
glecting, and  ever  avoiding  to  renew  for  twenty  years  after 
the  fall  of  the  first  Iffe;  for  nine  years  after  the  fall  of  the 
second  life  ;   and  for  six  years  after  the  fall  of  the  last  life 
contained  in  his  lease ;   it  is  a  maxim   in  law,  that  crassa 
ncgligcntia  ccquiparatur  dolo. 

Secondly.  Among  the  several  excuses  offered  in  courts 
of  Equity  by  tenants  holding  under  leases  for  lives  renew- 
able for  ever,  not  one  can  be  adduced  in  favour  of  the  res- 
pondent; not  ignorance  of  the  fall  of  the  several  lives,  all 
of  them  being  his  near  relations;  nor  infancy,  the  tenant 
being  of  full  age  during  the  lapse  of  every  life ;  and  not 
absence  from  the  kingdom,  the  tenant  being  constantly  (two 
years  only  excepted)  on  the  lands,  and  in  the  vicinity  of 
his  landlord  :  the  respondent  therefore,  it  is  conceived, 
stands  destitute  of  every  equitable  excuse  for  the  most  ob- 
stinate delay. 

Thirdly.  The  respondent  can  in  this  case  derive  no 
aid  whatsoever  from  the  late  act  of  Parliament,  entitled  the 
Tenantry  Act,  the  proviso*  in  that  act  having  expressly  ex- 
cluded all  cases  where  a  suit  was  depending,  or  a  judgment 
obtained :  in  this  case  the  appellant  had  brought  his  eject- 
ment, and  had  issue  joined  at  law,  before  any  bill  was  filed 
on  the  part  of  the  respondent.  Appellant  obtained  judg- 
ment by  consent,  shortly  after  the  filing  of  the  bill,  and 
long  before  the  enacting  of  the  tenantry  law. 

Fourthly.  In  the  present  case,  the  landlord  demanded 
and  repeatedly  called  upon  the  tenant  to  renew  his  lease 
(particularly  in  the  years  1764'  and  176T),  while  the  tenant 
on  his  part  declined  and  artfully  avoided  complying  with 
the  just  requisition  of  his  landlord,  fraudulently  conceal- 
ing the  fall  of  the  respective  lives,  and  never  paying  or 
tendering  any  fine  whatsoever  :  yet  he  now  attempts  to 
avail  himself  of  his  own  fraud  and  evasion,  by  endeavour- 


it)  and  20  G, 

C.30. 


3. 


*  ^'ide  Vcrn.  and  Scriv.  190,  where  Lord  Perry  gives  a  history 
of  tJie  proviso. 
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ing    to  make    the  demand  on  the  part  of  his   landlord,  A  demand  by 
and  the  meeting  in  consequence  of  that  demand,  a  waiver  Jj^^^i'j^j""^^ ^f 
of  all  the    neglect  on  the  part  of  the.  tenant ;  a  demand  I,ewby°fhe*te-^' 
which  never  was  complied  with,  but  constantly  evaded  ;  and  „ant,  amounts 
it  has  been  uniformly  held,  not  only  on  the  principles  of  to  a  forfeiture. 
the  ancient  equity,  but  from  the  provisions  of  the  late  act 
of  Parliament,  that  a  demand  on  the  part  of  the  landlord, 
and  a  declining  to  renew  on  the  part  of  the  tenant,   will 
amount  to  a  forfeiture  of  the  tenant's  interest. 

Fifthly.     To  violate  or  wound   the  late  Tenantry  Act  J-  Fitzgibbon, 
on  one  side  to  the  prejudice   of  the  landlord,   must   lay  it  f 'rp^j^J^^""' 
open  to  the  like  wound  on  the  other,  to  the  prejudice  of  the  g  jj^^j 
tenant.     And  the  decreeing  a  renewal  under   the   circum- 
stances of  this  case,  militates  not  only  against  the  first  ex- 
ception, but  also  against  the  negative  proviso  contained  in 
the  act,  and  destroys  the  security  intended  for  the  landlord 
by  that  salutary  law. 

In  support  of  the  decree  it  was  said. 

First.  That  it  does  not  appear  that  the  respondent  in 
this  case,  or  any  of  his  ancestors,  were  guilty  of  any  fraud, 
dereliction,  or  wilful  neglect,  or  refusal  to  renew  the  lease 
of  Moneyglass  when  any  of  the  lives  in  the  lease  had 
dropped,  or  that  he  or  they  were  ever  called  on  by  the  les- 
sor or  his  heirs  for  the  purpose  of  renewing,  but  the  con- 
trary in  every  stage  of  the  case  appears. 

Secondly.     All  cases  of  leases  for   lives  renewable  for  Cases  of  leases 
ever,  have  been  governed   in  this    kingdom  by  an  ancient  for  lives  renew- 
and  long  established  rule  of  equity,   which  was,  that  mere  g,'^^ernerbT an 
laches  on  the  part  of  the  tenant  should  never  work  a  for-  ancient  equity 
feiture  of  his  lease,  but  that  the  landlord  should  be  com-  in  Ireland. 
pelled  to  renew  at  any  time,   even  after  the  fall  of  all  the 
lives,   upon  receiving  a  full  and   adecjuate  pecuniary  com- 
pensation :  and 

Thirdly.     So  conscious  was  the  legislature  of  Ireland  Tbatmerela- 
of  this  having  been  the  old  equity  of  the  land,  that  when  dies  never  work, 
some  of  the  decisions  o^  the  courts  here  were  reversed  in  a  forfeiture. 
another  kingdom,*  upon  principles  that  did  not  exist  here, 
that  it  was   thought  expedient  to  prevent  the   growth   of 
the  mischief  that  was  springing  from  those  decisions,  by 
making  a  law  declaring  what  had    been  the  equity  of  this 
kingdom  in  these  cases,  and  declaring  that  in  future  all 
cases  of  leases  of  lives  renewable  for  ever  should  be  deter- 
mined by  that  equity.f 


*    Vent,  and  Scriv.   Ho,   157.  f    Vide  Ajtte,  p.  6. 
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Appeal  dismiss- 
ed, decree 
affirmed. 


Fourthly,  Charles  O'Neil,  the  appellant's  father,  havinjr 
agreed  to  renew  the  lease  and  to  insert  in  it  the  lives  of  the 
respondent's  brother,  he  thereby  waived  all  advantage  ot 
forfeiture,  if  any  there  was;  and  equity  will  consider  that 
as  done  which  had  agreed  to  be  done,  and  therefore  that 
the  respondent  ought  to  be  considered  as  having  a  subsist- 
ing title. 

Fifthly.  Such  leases  of  lives  renewable  for  ever  have 
been  ever  considered  in  this  kingdom  as  perpetuities,  and 
upon  that  idea  the  respondent's  father  obtained  a  large 
marriage  portion  with  respondent's  mother.  That  the  res- 
pondent ought  therefore  to  be  considered  as  a  purchaser  of 
these  lands,  for  full  and  valuable  consideration,  and  three 
lives  were  in  being  at  the  time  of  respondent's  father's 
marriage  with  respondent's  mother. 

After  hearing  counsel,  it  was  ordered  and  adjudged, 
that  the  appeal  be  dismissed  and  the  decree  of  the  court  of 
Chancery  therein  affirmed. — 1  Ridg.  P.  C.  170. 


Distinction  be- 
tween the  old 
equity,  and  tlie 
equity  after  the 
statute. 


Boyle  V.  Ly- 
saght,  tlie  most 
explanatory 
case  of  the  Te- 
nantry Act. 


Observations  on  the  Case  of  O'Neil  v.  Jones. 

The  decree  in  this  case  was  pronounced  subsequently 
to  the  Tenantry  Act ;  but  the  suit  had  commenced  before 
the  15th  May,  1780,  for  the  recovery  of  the  possession; 
and  therefore  this  case  came  within  the  provisoes  in  the  sta- 
tute, and  was  not  subject  to  its  enacting  provision ;  but  of 
course  it  had  the  benefit  of  its  declaratory  provisions,  that 
is,  to  the  equity  before  the  statute.  The  rule  of  equity  be- 
fore the  statute,  which  was  overruled  by  Bateman  v.  MtU' 
ray,  was  again  revived  by  the  statute  with  an  addition 
thereto.  The  old  rule  was  an  indulgence  to  mere  neglect, 
however  protracted,  on  compensation  :  the  new  rule  recog- 
nized that  indulgence ;  but  enabled  the  landlord  to  circun)- 
scribe  its  indefiniteness,  and  limit  it  to  the  circumstance 
that  the  tenant's  right  should  be  extinguished,  unless  he 
paid  up  his  fines,  &c.  within  a  reasonable  time  after  de- 
mand :  so  that  this  last  circumstance  of  demand,  and  its 
consequences,  constitutes  the  essential  difference  between 
the  old  equity  of  Ireland  and  the  equity  after  the  statute. 

The  next  decree  pronounced  on  a  renewal  in  Ireland 
after  that  of  O'Neil  v.  Jones,  was  in  the  following  case, 
which  of  all  the  cases  is  the  most  explanatory  of  the  cause, 
objects,  and  provisions  of  the  Tenantry  Act. 
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H021SC  of  Lords,  Friday,  March  23,  1787. 

Jo/ni  Boyle,  Esq.  -^       This  was    an    appeal  Decree  affirmed 

Appellant.  i  from  a  decree  of  the  court  ^^Jj'^^trlden! 

Ann  Lysaght,  Mary  Coote  Pur-  I  of  Exchequer,    by  which  uuedToTre-"' 

^o;;,  Administrators  of  i^(?«;7/  VHenry  Wrixon   was  de-  newaiofhis 

JVrixoji,  Esq.  i  creed  entitled  to  a  renewal  'ease  containing 

Respondents.  Ifrom  the  appellant   of  a  «"  intricate  and 

1,  r-   I       1        1       nr  perplexed 

—J  lease  or  the  lands  or  Knoc-  clause,  which 


kane^lass  and  Killynecronane,    about  six  hundred  acres  in  had  been  con- 
the  barony  of  Duhallow,  and   county  of  Cork.     The  last  sidered  bj  the 
and  only  existing;  lease  was   executed  bv  the  appellant's  P^t'esasaco- 

n    ,  r         .  °         ,  T      •  •       I      1  •         1       venant  for  per- 

rather,   m   the  year  1739.     In  it  was  recited,  that   in  the  petuai  renewal, 
year  1660,  John  Lord  Kingston,  being  seised  in  fee  of  the  The  history  of 
premises,   demised    them  to  two  persons  of  the  names  of  renewable! eases 
Uppineton  and  Nagle,  for  99  years    from   the  first  day  of  "'."^  ^''"  P"'!'=/- 

-vt'  '       ^,  ,  '^^     '  .f      ,  •',.  ,  ...  •'      J    pies  uponwhiuh 

JNovember  then   next,  it  three  lives  then  in    being,  and  renewals  have 

named  in  the  lease,  or  any,   or  either  of  them  should  so  been  decreed. 

long  live,  at  the  yearly  rent  of  £20,  payable  half-yearly,  Terms  for  years 

with  a  ?iomi?ie  pcence  of  2s.  6d.  for  each  day  said  rent  should  '^'^""'"'^   ^ 

.  ,      c  1  ,  ,   .  •11  "PO"  lives,  with 

remain   unpaid  aiter  demand  ;   and  in  said  lease  was  con-  covenants  for 
tained  a  covenant  for  renewal  for  ever,  on  the  fall  of  every  renewals,  are 
life,  on  tenant's  paying  £20  for  each  rencval  within  twelve  within  the  Te- 
months  after  the  fall  of  each  life.     That  the  inheritance  and^2"5)^Geo^3 
being  afterwards  vested   in    Bellingham  Boyle,  the  elder,  c.  30. 
(the  appellant's  great  uncle,)  and  the  interest  of  the  lease 
in  John  Freeman,   and  one  of  cestui  que  vies  having  died, 
a  renewal  was  executed  in  the  year  1717  by  said  Belling- 
ham  Boyle  to  John  Fi-eeman  for  99  years,  provided  Judith 
Freeman,  otherwise  Crofts,  William   Freeman,  and  Rich- 
ard Williams,   or  any  or  either  of  them  should   so  long 
live,  with  the  like  covenants,  &c.  as  were  contained  in  the 
said  original  lease.    The  lease  of  1730  further  recites  the 
death  of  William  Freeman,  one  of  the  lives,  and  that  the 
lessee  had,  within  the  time  limited  by  the  covenant,  paid 
the  renewal  fine  and  nominated  another  William  Freeman, 
to  be   inserted  in  the  place  of  the  life  fallen.     Li  1739, 
the    inheritance   being   vested   in    Bellingham  Boyle   the 
younger,  (father  to  the  appellant,)  and  the  interest  of  the 
lease  in  Henry  Fieeman,  Bellingham  Boyle  the  younger, 
by  indenture,   dated   7th  January  in  that  year,    demised 
the   lands   to   Henry    Freeman    for    99   years,    provided 
Judith   Freeman,    William    Freeman   and  Richard   Wil- 
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liams,  or  any,   or   either  of  them,    should   so  long   h've, 
subject  to  the   former   rents,    nomine  -pcencc,  clauses,   &c. 
The  clause  therein,   which  the  respondents  contended  was 
to  be  considered  as  a  covenant   for  perpetual  renewal  was 
Renewal  clause,  this:     "  Provided  always,  and  upon  this  further  and  ex- 
press condition,  that  if  any  of  the  said  parties,  viz.  Judith 
Freeman,  alias  Crofts,  widow  of  Richard  Freeman  deceased, 
Richard   Williams  son  of  the  said  Oliver  Williams,   and 
William  Freeman  son  of  the  said  John  Freeman,  shall  or 
do  happen  to  die  before  the  said  term  hereby  demised,  and 
that  such  other  person  or  persons  who  shall  then  have  the 
estate  and  interest  for  the  years  hereby  demised,  and  then 
to  come,  of  and  in  the  premises  by  survivorship  orany  other 
way,  shall  not,   within  the  space  of  twelve  months  next 
after  the  decease  of  such  of  them  the  said  Judith  Freeman, 
alias    Crofts,  widow,  Richard  Williams   son    of  the   said 
Oliver  W^illiams,  and  William   Freeman    son  of  the  said 
John  Freeman,  which  shall  first  happen  to  die,  by  his  or 
their  deed  or  deeds  lawfully  executed,  surrender  and  yield 
up  unto  the  said  Bellingham  Boyle,  his  heirs  or  assigns, 
or  to  such  other  person  or  persons  to  whom   the  next  or 
immediate  reversion  or  remainder  of  the  said  premises  ex- 
pectant upon  the  said  term  and  demise  hereby  made,  shall 
then  respectively  appertain,  all  this  and  their  estates,  term 
and  interest  made  and  granted  by  virtue  of  these  presents 
either  absolutely  or  upon   condition  in  the  said  deed  or 
surrender  to  be  contained,  to  this  effect,  viz.    That  if  any 
such  person  or  persons  to  whom  such  surrender  shall  be 
made,  shall  not  within  the  space  of  three  months  after  de- 
livery of  such  deed  of  surrender  and  payment  to   him  or 
them  made  of  the  sum  of  £20  sterling,  of  lawful  money 
of  Great  Britain,   and  tender  made  of  an  engrossed  draft 
imprinted  or  otherwise  purporting  a  new  lease  of  the  said 
premises  to  be  made  to  such  person  or  persons  so  surren- 
dering the  same,  their  executors,  administrators  and  as- 
signs for  the  term  of  99  years,  to  begin  from  the  said  first 
day  of  May  last  past,  and   to  be  determinable    upon  the 
death  of  such  of  them  the  said  Judith  Freeman,  alias  Crofts, 
widow,  Richard  Williams,  and  William  Freeman,  son  of 
the  said  John  Freeman  aforesaid,  as  shall  be  then  living, 
and  the  death  of  one  other  person  then  living  to  be  nomi- 
nated by  such  party  surrendering,  and  in  such   engrossed 
draft  to^be  named,  and  the  death   of  the  longest  liver  of 
them,  yiith  the  like  reservations,  conditions^  a7id  covenants, 
as  in  these  presents  are  contained  mutatis  mutandis  and 
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with  the  like  condition  for  surrendering  viutatis  mutandis^ 
as  in  this  present  proviso,  seal  and  deh'ver  the  said  draft 
as  his,  her,  and  their  act  and  deed,  then  the  said  surrender 
to  be  void  ;  then  these  presents,  and  all  the  estate  hereby 
granted  shall  from  thenceforth  cease  and  be  void.  And  the 
said  Bellingham  Boyle  doth  hereby  for  himself,  his  heirs 
and  assigns,  covenant  to  and  with  the  said  Henry  Freeman, 
his  executors,  administrators  and  assigns,  that  he  the  said 
Bellinghatn  Boyle,  his  heirs  and  assigns,  shall  and  will, 
from  time  to  time,  on  such  surrender  and  payment,  and 
reservations  aforesaid,  perfect,  seal  and  deliver,  such  deed 
in  manner  as  herein  provided,  and  that  if  he  or  they,  or 
his  or  their  heirs  or  assigns,  or  the  heirs  or  assigns  of  the 
survivor  of  them,  shall  refuse  so  to  do  for  the  space  of  three 
months  after  such  surrender,  that  then  the  said  deed  of 
surrender,  and  every  clause  thereof,  shall  be  void,  and  this 
present  deed  to  remain  and  abide  good  and  firm  in  the  law 
to  the  said  Henry  Freeman,  his  executors  and  assigns,  for 
their  lives  respectively,  and  after  their  deaths,  to  their 
executors,  administrators  and  assigns,  for  the  remainder 
of  the  said  term  of  99  years  herein  mentioned,  nominated, 
and  expressed,  under  the  same  yearly  payments  and  reser- 
vations therein  likewise  expressed,  and  that  the  executors, 
administrators  and  assigns  of  the  said  Henry  Freeman,  and 
the  survivor  of  them,  shall  and  may  peaceably  and  quietly 
have,  hold,  and  enjoy  the  same  without  any  let,  trouble, 
or  molestation,  of  him  the  said  Bellingham  Boyle,  his  heirs 
and  assigns,  and  any  person  claiming  or  deriving  by,  from, 
or  under  them,  or  either  of  them,  for  the  remainder  of 
the  said  99  years,  the  said  surrender  or  any  thing  in  this 
present  demise  to  the  contrary  thereof,  in  anywise  not- 
withstanding."— In  1739  or  1740,  Judith  Freeman  died, 
and  in  April,  1 74-4,  the  interest  in  the  lease  was  conveyed 
to  Henry  Wrixon  (subject  to  some  incumbrances  which  he 
has  since  paid)  in  consideration  of  the  sum  of  £1200  and 
and  upwards.  In  1749,  Wrixon  paid  Mr.  Boyle  a  re- 
newal fine  of  .a820  and  nominated  a  life  in  the  place  of 
Judith  Freeman,  Mr.  Boyle  giving  this  receipt,  "  Received 
from  Henry  Wrixon,  Esq.  by  the  hands  of  Mr.  Nicholas 
Wrixon,  the  sum  of  ^20,  sterling,  for  a  renewal  fine  of  his 
lease  of  the  lands  of  Freemount  and  Knockanegiass,  in  the 
county  of  Cork,  for  inserting  the  life  of  Freeman  Crofts, 
son  of  Wills  Crofts  of  Churchtown  in  the  county  of  Cork, 
in  the  place  of  Judith  Freeman,  deceased,  the  life  therein 
named.     Dublin,  January  16th  1749.  Bellingham  Boyle." 
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On  the  22d  of  April,  1760,  William  Freeman,  another 
of  the  cestui  que  vies  died  ;  in  1765,  H.  Wrixon  paid  the 
renewal  fine,  with  three  years  interest,  and  nominated  a  life 
to  James  Harnett,  Mr.  Boyle's  agent,  who  gave  ihis  re- 
ceipt, "  Received  from  Henry  Wiixon,  Esq.  of  Giinfield, 
£20  sterling,  fine,  on  renewal  of  his  lease  of  Freeinount 
and  Knockaneglass,  and  also  £3  for  interest  of  said  sum 
for  three  years;  the  life  now  named  by  Mr.  Wrixon  be- 
ing that  of  Robert  Sealy,  son  of  George  Sealy,  of  Bandon, 
in  the  room  of  William  Freeman,  Gent.  Cork,  18th  No- 
vember, 1765.  I  say  received  for  the  use  of  Bellingham 
Boyle,  Esq.,  James  Harnett."  In  1771,  the  appellant's 
father  died  ;  whereupon  the  inheritance  vested  in  the  ap- 
pellants, and  in  November  of  the  same  year,  Richard 
Williams,  the  last  of  the  cestui  que  vies  in  the  renewal  of 
1739,  died.  In  1774  H.  Wrixon  applied  to  Thomas  Ful- 
ler, the  appellant's  agent,  to  receive  the  renewal  fine,  and 
to  have  a  life  named.  Fuller  wrote  to  the  appellant  for 
his  permission,  but  not  receiving  any  answer,  he  concluded 
Mr.  Boyle  was  satisfied  to  renew.  He  accordingly  took 
the  fine  and  gave  this  receipt,  "  Received  from  Henry 
Wrixon,  Esq.  £20  sterling,  fine,  on  renewal  of  his  lease 
of  Freemount  and  Knockaneglass,  for  inserting  the  life  of 
James  Fuller,  son  of  Mr.  Thomas  Fuller,  treasurer  ot  the 
county  of  Cork,  in  the  place  of  Richard  Williams,  de- 
ceased. Received  by  me,  for  John  Boyle,  Esq.  Cork, 
June  24,  1 774.  Thomas  Fuller."  But  having  afterwards 
received  a  letter  from  the  appellant's  attorney,  desiring  him 
to  return  the  fine,  he  applied  to  Mr.  Wrixon,  who  con- 
sented to  take  back  the  fine,  and  give  up  the  receipt,  which 
he  did  on  the  13th  of  August,  1774.  The  appellant  con- 
tinued to  receive  the  rent  reserved  by  the  lease  to  1776.  In 
1780,  he  brought  ejectments  on  the  tide,  as  of  Trinity 
term,  laying  the  demise  on  the  1st  day  of  June  in  that 
year.*  On  the  8th  of  November,  Mr.  Wrixon  filed  his 
bill,  praying.  That  the  appellant  might  be  obliged  to  exe- 
cute a  renewal    of  the  said   lease,   pursuant   to    the   said 


*  In  the  statute  19  and  20  Geo.  3.  c.  30.  commonly  called  the 
Tenantry  Act,  it  is  provided,  That  nothing  therein  contained  shall 
affect  any  judgment  or  decree  already  given  or  made,  or  any  suit 
commenced  before  the  15th  of  May,  1780,  for  the  recovery  of  the 
possession,  &c.  on  account  of  any  lease  or  leases  not  having  been 
renewed  according  to  the  covenants  for  perpetual  renewals,  therein 
C(mtained, 
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orjVinal  lease,  for  the  lives  of  the  said  Freeman  Crofts, 
Robert  Sealy  and  James  Fuller,  tendering  the  fine  and 
interest  for  the  same,  according  to  the  usual  mode  of 
computation,  and  praying  that  the  appellant  might  be 
restrained  by  injunction  from  proceeding  on  the  eject- 
ments; and  also  praying  general  relief.  The  appellant  in 
his  answer,  admitted  the  original  lease  and  renewals;  but 
insisted  that  the  lease  had  become  absolutely  void  by  non- 
performance of  the  terms  of  the  proviso,  and  therefore  in- 
capable of  being  set  up  by  the  acceptance  of  rents  and 
fines  ;  and  though  it  were  capable  of  being  set  up,  yet  that 
Bellingham  Boyle,  the  appellant's  father,  had  not  power  to 
do  it,  having  been  made  tenant  for  life,  with  limited  powers, 
by  a  settlement  made  in  1736  ;  and  he  further  insisted,  that 
fraud  had  been  practised  on  his  father,  in  concealing  the 
true  times  of  the  falls  of  the  lives. 

Note.  In  the  argument  before  the  Lords,  little  was 
said  upon  the  settlement  of  1736,  and  none  at  all  upon  the 
determination.  It  was  a  voluntary  deed,  not  made  upon 
marriage,  or  for  any  valuable  consideration. 

On  the  13th  of  November,  1782,  the  court  of  Exche- 
quer decreed,  that  the  plaintiff  was  entitled  to  a  new  lease 
for  a  term  of  99  years,  provided  the  lives  of  Freeman  Crofts, 
Robert  Sealy,  and  James  Fuller,  or  any  of  them,  should  so 
long  continue,  at  the  rent,  and  under  the  covenants,  clauses, 
provisoes,  conditions,  and  agreements,  mentioned  in  the 
lease  of  1739,  upon  the  said  Henry  Wrixon's  paying  to 
the  appellant  the  sum  of  £20  as  a  renewal  fine,  on  the 
death  of  Richard  Williams,  with  legal  interest  from  the  1st 
day  of  November,  1772,  and  also  the  sum  of  £20  as  a  re- 
newal fine,  with  legal  interest  for  the  same,  from  the  time 
that  it  ought  to  have  been  paid  ;  together  with  all  rent  and 
arrear  of  rent,  and  that  an  account  should  be  taken  thereof 
by  the  Chief  Remembrancer  or  his  deputy ;  and  that  the 
said  Henry  Wrixon  should  pay  unto  the  appellant,  the 
costs  expended  by  him  in  the  said  cause ;  the  same  to  be 
taxed  by  the  said  Chief  Remembrancer  or  his  deputy.  In 
ns*  Henry  Wrixon  died  intestate.  The  respondents, 
his  daughters  and  heirs  at  law,  obtained  administration,  and 
revived  the  cause.  Mr.  Boyle  appealed  from  that  decree 
of  the  court  of  Exchequer,  and  the  appeal  was  heard  the 
21st,  22d,  and  23d  days  of  March,  1787.  Mr.  Attorney- 
General,  and  Mr.  Woulfe  for  thcvappellant.  Mr.  Duquery 
and  Mr.  Curran  for  the  respondents.  After  the  arguments 
at  the  bar,  the  Lord  Chancellor  addressed  the  House,  as 
follows  : 
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My  Lords,  your  Ivordships  must  have  heard  counsel  on 
both  sides  upon  this  appeal,  and  it  is  now  ripe  for  your 
determination.  In  the  course  of  the  argument  a  good  deal 
has  been  said  upon  the  subject  in  general,  which  I  think  is 
a  matter  of  great  and  universal  concern  in  this  kingdom — 
I  say  of  universal  concern,  because  a  great  part  of  the  lands 
in  this  kingdom  has  been  for  a  long  time  held  by  leases 
depending  upon  lives,  with  covenants  for  perpetual  renewal. 
In  this  I  am  warranted  by  the  express  words  of  the  recital 
of  the  statute  19  and  20  of  the  king,  chap.  30 — *'  Whereas 
great  part  of  the  lands  in  this  kingdom  are  held  under 
leases  for  lives,  with  covenants  for  perpetual  renewals  upon 
payment  of  certain  fiDes,  at  the  times  therein  respectively 
mentioned  for  each  renewal." 

Here  Lord  LifTord*  gives  a  history  of  this  tenure  in 
Ireland,  and  of  the  determinations  concerning  it  in  our 
courts. — Vide  ante^  p.  3. 

Lord  Lifford  then  continues,  and  the  case  proceeds  as 
follows : 

By   that  act  (the  Tenantry  Act)  it  is  provided,  that 
in  all  cases  of  mere  neglect,  where  no  fraud  appears  to  have 
been  intended,  no  dereliction  on  the  part  of  the  tenant,  by 
neglecting  or  refusing  to  renew  after  the  landlord  has  de- 
raanded    the  fine,  courts  of  Equity  shall  relieve  upon  an 
adequate  compensation  being  made.     It  professes  to  pro- 
vide for  leases  for  lives.    What  are  leases  for  lives  within 
dererminawr"  ^^^  ^^^''  ^"^  equitable  Construction  of  the  statute  ?     It  is 
upon  lives  are     Said  a  lease  for  99  years,  determinable  upon  lives,  (as  this 
in  equity  and      is,)  is  not  a  lease  for  lives,  for  it  is  but  a  chattel;  but  what 
substance  as       jg  jj  jj,  substancc  and  equity  ?  I  say  it  is  in  point  of  equity 
^11.  ^^a}L^J  and  substance,  as  to  this  matter,  and  the  relief  to  be  granted 
for  lives  at  law.  as  much  a  lease  tor  lives,  as  a  lease  for  lives  at  law;  for 
what  is  it  ?      It  does  not  depend  upon  the  number  of  years, 
but  drops  with  the  lives,  and  therefore  this  is  a  case  of  a 


*  James  Hewitt,  an  Englishman,  having  been  brought  up  to  the 
English  bar,  attained  there  the  rank  of  Judge  of  the  King's  Bench, 
whence  he  was  promoted  to  be  Lord  High  Chancellor  of  Ireland, 
1768  ;  and  at  the  same  time  created  Baron  Lifford  of  Lifford  in 
the  county  of  Donegal.  He  was  further  advanced  to  be  Viscount 
Lifford,  January  4,  1781.  He  died  April  28,  17S9.  Mr.  Hardy 
says,  "  he  owed  his  elevation  to  Lord  Camden,  who  was  always 
firmly  attached  to  him.  He  was  esteemed  an  excellent  lawyer, 
an  impartial  judge,  and  his  patience  and  good  temper  on  the  bench, 
were  exemplary. 
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lease  for  livcsy  within  the  statute.  That  act  provides  ex- 
pressly that  in  every  case  of  mere  neglect,  where  there  is 
no  fraud,  no  dereliction  by  the  tenant,  equity  shall  relieve. 
Let  us  then  consider  the  present  case  :  the  original  lease 
was  an  old  one,  made  in  the  year  1660,  under  which  there 
has  been  an  enjoyment  for  127  years:  it  was  determinable 
upon  the  fall  of  three  lives,  with  a  covenant  which  I  sup- 
pose the  same  with  that  which  your  Lordships  have  heard 
so  much  of.  The  original  lease  itself  is  not  in  being,  nor 
is  that  to  be  wondered  at:  a  renewal  was  executed  in  17 17, 
nor  has  this  been  produced,  but  that  may  easily  be  ac- 
counted for;  the  old  leases  were  probably  given  up  upon 
the  execution  of  new  ones.  The  only  lease  now  in  being 
is  one  made  in  173f^;  it  contains  a  covenant,  which  is  a 
very  singular  one,  and  does  not  deserve  much  commenda- 
tion ;  it  merits  the  character  which  has  been  given  to  it  at 
the  bar,  of  being  the  production  of  a  shallow  understanding, 
much  caution,  and  great  perplexity.  The  parties  themselves 
seemed  to  have  thought  it  deserved  very  little  attention, 
and  to  have  considered  it  as  a  covenant  for  perpetual  re- 
newal. Since  this  lease  is  a  lease  for  lives  within  the  sta- 
tute, fairly  and  equitably,  the  second  point  is,  is  there  a 
covenant  for  perpetual  renewal?  As  to  this  there  has  been 
much  disagreement;  I  mean  the  counsel  at  the  bar  have 
much  disagreed  about  the  construction  of  this  covenant. 
But  how  have  the  parties  themselves  considered  it.''  The 
lease  executed  in  1739  begins  with  a  recital  of  the  original 
lease,  as  containing  a  covenant  for  jierpetual  renewal.  Had 
they,  at  that  time,  any  notion  that  a  surrender  within 
twelve  months  by  the  tenant  was  necessary,  and  that  if  the 
landlord  did  not  accept  the  surrender,  the  term  should  be- 
come absolute  for  the  residue,  discharged  of  all  covenant 
for  renewal  ?  No  :  they  looked  to  this  ;  they,  both  the  te- 
nant and  Mr.  Bellingham  Boyle,  considered  the  lease  as  a 
perpetual  interest;  for  in  1740  a  life  falls,  and  then  what 
is  done  ?  Why,  nothing — it  rests  in  neglect  on  both  sides 
till  1749 — for  I  see  no  fraud ;  but  that  matter  I  shall  con- 
sider presently.  In  1749  a  fine  is  paid,  and  a  receipt  given, 
and  a  life  named  ;  and  so  it  goes  on  without  the  formal 
execution  of  a  renewal.  They  considered  it  then  as  a  per- 
petual interest;  but  it  is  said  Mr.  Boyle  was  in  error,;  that 
he  was  an  indolent  man,  and  ignorant  of  his  tenant's  title. 
See  how  that  was:  from  1749  to  1760,  it  goes  on  in  the 
same  way;  in  that  time  it  may  reasonably  be  supposed  that 
Mr.  Boyle  might  have  been  waked,  and  might  have  looked 
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Equity  consi- 
ders that  as 
done,  which 
ought  to  be 
done,  therefore 
the  payment  of 
a  fine  and  nomi- 
nation of  a  life 
is  a  renewal  in 
Equity, 

although  no   re- 
newal lease  be 
executed. 
A  receipt  from 
an  agent  that 
had  been  used 
to  receive,  is 
as  valid  as  one 
by  tlie  princi- 
pal. 


A  want  of  sur- 
render is  re- 
lieveable  in 
Equity. 


a  little  into  his  affairs.  In  1760  another  life  dies;  the  te- 
nant comes  four  years  after ;  another  fine  is  paid,  and  ano- 
ther life  named  in  the  same  manner  as  before,  without 
any  renewal  being  executed :  and  I  do  believe  that  more 
renewals  of  leases  of  this  kind  have  been  made  merely  by 
the  payment  of  the  fine,  and  a  nomination  of  a  new  life, 
than  by  the  execution  of  new  leases;  tenants  in  jreiieral  re- 
main satisfied  with  this  equitable  security  of  their  titles  ; 
and  equity  will  consider  that  as  done  which  ouirht  to  have 
been  done.  Thus  it  goes  on  till  Mr.  Boyle's  death  in  1771  : 
in  that  year  another  life  falls:  in  1774  the  tenant  goes  to 
the  agent,  names  a  life,  pays  the  fine,  and  takes  a  receipt 
nominating  the  life,  as  he  had  done  before;  then  this  point 
concerning  renewal  of  leases  came  to  be  somewhat  talked 
of,  and  Mr.  Boyle,  the  present  appellant,  writes  to  his  agent 
to  return  the  fine  that  he  had  received,  (by  the  bye,  a  re- 
ceipt from  an  agent  that  has  been  used  to  receive,  is  as  valid 
as  one  by  the  principal ;)  to  this  the  tenant  agrees,  he  takes 
back  the  fine,  and  gives  up  the  receipt,  consenting  that  his 
claim  should  undergo  a  fair  discussion:  in  my  opinion,  he 
acted  very  candidly,  and  very  honourably.  Then  comes 
this  question,  is  there  a  covenant  for  perpetual  renewal? 
The  covenant  is  a  very  strange  one  ;  but  tiie  lease  seems  to 
have  been  considered  by  the  parties  as  a  perpetual  interest. 
It  is  a  case  of  mere  neglect;  the  landlord  does  nothing; 
the  tenant  does  nothing;  it  is  a  case  of  supineness  on  both 
sides.  But  it  is  said  the  covenant  is  in  particular  words, 
and  that  the  tenant  is  bound  to  surrender  conditionally 
within  twelve  months  after  the  fall  of  a  life.  What  1  shall 
the  lease  be  absolutely  void,  merely  for  want  of  the  sur- 
render ?  Is  that  a  case  not  relievable  in  equity  ?  The 
landlord  has  received  his  rent  from  time  to  time.  I  do  not 
deny,  that  at  law,  the  term  may  be  gone ;  but  it  is  admitted 
at  the  bar,  that  upon  a  bill  properly  framed,  a  court  of 
Equity  could  supply  the  want  of  a  surrender;  so  that  it  is 
a  case  where  a  court  of  Equity  could  relieve.  There  is  in 
the  bill  a  prayer  of  general  relief,  and  a  court  of  Equity 
will  adapt  its  relief  to  the  circumstances  of  the  case:  it 
would  consider  the  tenant  as  much  relieveable  by  supplying 
a  surrender,  as  by  decreeing  a  renewal  in  common  cases. 
As  to  the  terms  being  at  an  end,  it  is  quite  out  of  the  case, 
in  the  consideration  of  a  court  of  Equity. 

Has  there  been  any  fraud,  any  dereliction,  or  demand 
by  tiie  landlord,  and  refusal  by  the  tenant?  It  has  not  been 
said  that  there  has  been  any  dereliction  :  but  it  is  said  that 
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there  has  been  fraud  on  the  part  of  the  tenant.      This  is  a 

case  particularly  circumstanced,  and  more  favourable  for  the 

tenant  than  any  I    remember  5  the   three    fines  have  been 

paid,  the  lives  nominated,  and   all  of  them  are  living ;   in 

two  cases  the  fines  have  been  received.      It  is  said  there  is 

fraud  ;  where  is  it?  It  is  said  no  interest  was  paid  in  174<9, 

upon  the  payment  of  the  fine,   consequently  it  is   said  it 

must  be  inferred,  that  the  time  of  the  death  of  the  ceshii 

que  vie  was  fraudulently  concealed  from  Mr.  Bellingham 

Boyle,  a  gentleman  residing  in  the  neighbourhood  I   To  this 

I  s:iy,  that  fraud  is  never  to  be  presumed  in  any  case  :  be-  p^aud  is  never 

sides,  what  does  the  act  say  r      "  Where  no  fraud  appears  to  be  presumed, 

to  have  been  intended  ;"  now  h^i^  any  appeared  here?  Then  and  should  be 

again,  it  says  "  if  no  circumstance  of  fraud  be  proved  " — is  P^ved. 

this  a  case  where  fraud    has  been  proved?     How  is  the 

next  case  ?     A  life  falls  in  1760,  the   fine   is   not   paid   till 

1765,  and  then   only  £S  is  paid  for   interest,    whereas   it 

ought  to  have  been  ^€4  ;  this  is  fraud  !     Now  I  believe  the 

tenant  had  a  year  to  renew  in  ;   but  even  suppose  it  ought 

have  been  ^'4,  we  all  knew  Mr.  Bellingham  Boyle  to  have 

been  of  a  very  generous  and  liberal   disposition,  and    as 

likely  as  any  man  to  say  to  his  tenant,  "  I  will  not  insist 

on  the  interest,  1  am  satisfied  with  the  fine  ;"  at  least  this 

is  rather  to    be  presumed  than  that  there  was  any  fraud. 

Afterwards,  upon  the  fall  of  a  life  in  1771,  the  tenant  goes 

to  the  agent  or  steward  and  pays  the  fine  ;  this  is  fraud  !  it 

is   said  he  ought    to   have  gone  to  the  principal :  now  who 

was  more  likely  to  know  the  affairs  of  the  estate,  the  agent 

who  transacted  the  business  of  it,  or  a  young  gentleman  just 

come  into  the  possession  of  his  property  ?     1  think  if  the 

tenant  intended  fraud,   he  would  rather  have  gone  to  the 

principal,  who  was  less  likely  to  know  his  title,  and  would 

probably  have  been  willing  to  receive  the  money. 

The  covenant  on  the  part  of  the  landlord  is,  that  he  will 
renew ;  but  if  he  refuses  there  is  a  penalty  ;  in  such  cases 
the  party  may  elect  to  have  a  specific  performance  of  the 
covenant. 

I  am  sure  the  counsel  who  made  the  objections  on  the 
ground  of  fraud,  would  not  have  made  use  of  them,  if  he 
thought  he  had  other  sufficient  ground  ;  so  that  the  argu- 
ment of  fraud  implies  a  want  of  something  more  material 
to  rely  on. 

It  is  said  the  lease  is  gone  for  want  of  a  surrender  ; 
which  may  as  much  be  supplied  by  a  court  of  Equity  as  a 
renewal  decreed.    It  is   said  the  bill  is  not  framed  for  it. 
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but  where  a  party  comes  into  a  court  of  Equity,  and  states 

bis  whole  case,  prayin^r  the  aid  of  the  court,  the  court  wiil 

not  sit  idle,  but  will  decree  the  party  that  relief  which  is 

It  is  because      Suited  to  his  case.     It  is  because  the  term  is  jsjone  at  law, 

the  term  is  gone  that  it  is   neccssary  and  proper  to  come  into  a  court  of 

at  law,  that  it  Equity,  and  upon  that  ground  the  court  will  afford  relief. 

IS  necessar\'  ^,''.  .,»  °ip  r-Ti  rt      j 

to  come  into  a  "  IS  said  a  casc  Came  before  me  or  rreeman  v.  lioyle^ 

court  of  Equity,  on  this  very  covenant,  in  which  I  refused  relief.  I  do  re- 
collect that  determination:  it  was  on  the  10th  of  June, 
1780  ;  the  time  is  particular  ;  the  reversal  of  my  decree  in 
ilfz/;r«j/ and  Bateman  was  in  1779:  in  June  1780  no  bill 
on  this  subject  was  even  brought  into  parliament ;  nor  did 
any  man  know  that  such  a  bill  would  ever  have  been 
brought  in  ;  I  find  by  the  Journals  that  it  came  up  from 
the  Commons  the  14th  of  August,  1780,  and  received  the 
royal  assent  the  7di  of  September.  The  lease  being  for- 
feited, it  stood  as  if  all  the  lives  had  dropped,  so  came 
within  one  of  the  cases  put  by  the  Lords  in  that  of  Murray 
and  Bateman  ,-  so,  as  the  equity  stood  then,  it  was  the 
equity  of  the  land  ;  I  could  make  no  other  decree.  But 
though  the  act  had  never  passed,  after  the  appellate  juris- 
diction had  been  restored  to  this  House,  I  should  have  very 
little  doubt  of  making  the  same  decree  that  I  had  made  in 
Murray  and  Bateman ;  for  then  it  would  have  come  before 
judges  acquainted  with  the  usage  of  the  kingdom,  and  the 
circumstances  of  this  kind  of  tenure. 

It  is  said  the  determination  of  the  court  of  Exchequer, 
on  the  plea  side,  on  this  covenant  in  the  case  of  Lessee  of 
Freeman  v.  Boyle^  contradicts  their  opinion  upon  it  on  the 
equity  side  in  this  case.  It  is  said  they  decided  in  that 
case  that  the  tenant,  after  the  landlord  had  refused  to  renew, 
had  an  absolute  interest  at  law  for  the  residue  of  the  term, 
which  supposes  that  the  landlord  had  it  in  his  option  to  re- 
new or  not;  but  that  their  decree  here  is  founded  on  the  prin- 
ciple that  he  had  no  option,  but,  was  bound  to  renew.  But  see 
what  that  case  on  the  law  side  was  :  I  am  informed  that  it 
was  an  ejectment  on  the  title,  brought  by  the  tenant  against 
the  landlord,  who  had  got  into  possession  :  the  defendant 
demurred  to  the  plaintiff's  evidence;  the  barons  thought 
that  it  was  sufficient  to  go  to  a  jury,  to  shew  that  there  had 
been  a  surrender  within  the  time  prescribed  by  the  con- 
dition, or  that  the  landlord  had  prevented  it,  they  accord- 
ingly over-ruled  the  demurrer.  I  think  they  decided  very 
properly  ;  they  then  sat  as  a  court  of  Law;  but  when  it 
comes  into  a  court  of  Equity,  and  they  see  that  in  fact  no 
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surrender  liad  been  made,  and  have  all  the  cii'cumstanccs 
laid  before  tliem,  they  very  properly  supply  the  want  of  a 
surrender,  and  decree  a  renewal ;  so  that  they  acted  very 
consistently  with  their  judgment  on  the  law  side. 

If  a  lease  for  years  were  made,  and  nothing  said  about 
lives,  I  do  not  think  that  it  would  come  within  the  act ;  but 
if  a  lease  were  made  for  31,  99,  or  any  number  of  years, 
though  not  depending  upon  lives,  if  it  were  renewable  for 
ever,  I  think  it  would  come  within  the  old  equity. 

In  my  opinion  the  barons  in  this  case  have  acted  very 
properly ;  I  therefore  think  that  the  decree  should  be 
affirmed. 

Lord  Pei-y — I  concur  with  the  noble  viscount  in  every  Septennial  fines 
point,  except  in  this,  that  the  equity  of  the  tenant  to  have  "'"''•'  ^''^"  ^" 
relief  is  a  local  equity.     It  is  a  general  principle  of  equity,  pl|^sati<,^i  at '"" 
to  relieve  against  a  mere  lapse  of  time.     But  as  the  land-  tiieirest;ii)!isii- 
lord  suffered  an  injury  by  the  tenant's   neglect  to  renew  ment. 
in  time,  it  was  necessary  to  make  him  compensation.    The 
only  difficulty  was  in  settling  what  that  compensation  should 
be.     That  of  septennial  fines,  established    by  Lord  Chief 
Baron  Gilbert,   was  more  than  adequate ;  for  at  that  time 
the  price  of  an   annuity  for  life   was  ten  years'  purchase. 
The  decree  in  that  case  was  affirmed  by  the  Lords  of  Eng- 
land, and  by  numerous  determinations  afterwards  that  rule 
was  established  as  the   law  of  this  land.     I  cannot   help 
expressing    my  surprise,  that  in  the  case   of  Murray  and 
Bateman,  the  Lords  of  England  should  overturn  the  known 
settled  law  in  such  cases.     That  decision  made  it  necessary 
to  pass  the  Tenantry  Act,  to  prevent  the  confusion   that 
was  likely  to  arise  in  this  kingdom  from    that  determina- 
tion.    That  act  was  a  very  proper  one  at  the  time,  but 
as  the  jurisdiction  is  now  restored  to  this  house,  it  is  now 
unnecessary. 

Lord  Earlsfort  coincided  with  the  learned  viscount  on 
the  woolsack.  His  lordship  observed,  that  this  case  afforded 
an  opportunity  to  that  House  of  priding  themselves  in  the 
consideration  that,  if  the  appellate  jurisdiction  of  this  king- 
dom had  remained  in  its  original  and  constitutional  situa- 
tion, there  would  have  been  no  occasion  to  pass  the  Te- 
nantry Act.  That  from  the  determination  of  that  great 
man.  Lord  Chief  Baron  Gilbert,  in  the  case  of  Sxi:<eet  and 
Anderson^  down  to  the  reversal  of  the  decree  in  Bateman 
and  Miirraijy  persons  having  such  leases  were  considered 
to  have  perpetual  interests,  and  not  depending  on  the 
strict  terms  of  the  renewal  clauses.    The  leases  then  under 

2 


114  A  TREATISE  ON  THE 

tlicir  lordships'  consideration,  had  been  always  so  consi- 
sidered  by  the  parties,  and  the  proviso  and  covenant  in  it, 
as  a  covenant  for  perpetual  renewal.  His  lordship  said, 
that  the  proviso  and  covenant,  however  perplexed,  seemed 
nevertheless  capable  of  a  rational  construction.  The  mean- 
ing he  took  to  be  this,  that  the  tenant  should  apply  for  a 
renewal  viithin  one  year  after  the  fall  of  a  life  ;  and  for  that 
purpose,  tender  a  surrender  of  the  old  lease,  together  with 
the  draft  of  a  new  one :  that  as  this  time  was  allowed  to  the 
tenant,  so  on  the  other  hand,  the  landlord  was  to  have  three 
months  to  execute  the  renewal ;  and  if  he  did  not,  then  the 
surrender  was  to  become  void,  that  the  tenant's  interest 
might  not  be  prejudiced  by  it,  but  continue  under  the  for- 
mer lease,  as  if  no  surrender  had  been  made ;  so  that  his 
legal  estate  not  being  divested,  he  might  be  left  to  seek  a 
renewal,  standintj  in  the  same  situation  as  if  he  never  had 
made  a  surrender. 

Lord  Farnham  declared  his  concurrence,  and  reprobated 
the  reversal  of  the  decree  in  Murray  and  Bateman.  He 
observed,  tiiat  the  lords  of  England  had  not  the  excuse  to 
plead  that  they  were  ignorant  of  the  established  law  of  this 
kingdom  in  such  cases  ;  for  they  had  themselves  ratified  and 
confirmed  it  in  Sweei  and  Anderson^  and  many  subsequent 
cases,  which  had  come  before  them. 
Decree  affirmed.  Decree  affirmed.  1  Ridg.  P.  C.  384.  This  case  is  also 
reported  in  Vern.  and  Scriv.  142. 

Observations  on  Observations  on  the  Case  of  Boyle  v.  Lysaght. 

Bo  vie  V.  Ly- 

**^' '  The  point  in  this  case  on  which  it  is  most  important, 

OpinioD  of  Lord  in  the  present  state  of  the  law,  that  the  student  should  fix 
Ltfford  that  the  hjs  niind  upon,  is,  the  bearing  of  this  case  on  the  question, 
at""  J  ■  ^'"^/'    whether  the  tenant  be  relieveable  in  equity  after  all  the  lives 

an  end  is  out        ,  ,  ,t         i  i  i         •  1-      "^  i        i  i 

of  the  casein  have  been  sunered  to  drop  ;  that  is,  alter  the  legal  term  is 
consideration  of  gone.  In  reference  to  this  question,  it  is  important  to  ob- 
a  court  of  serve,  that  Lord  LifFord  in  this  case  uses   the  following 

^"'  ^'  words  :  *^  I  do  not  deny^  that  at  law,  the  tenn  may  be  gone ; 

but  it  is  admitted  at  the  bar,  that  upon  a  bill  properly 
framed,  a  court  of  Equity  could  supply  the  want  of  a  sur- 
render ;  so  that  it  is  a  case  where  a  court  of  Equity  could 
relieve.  There  is  in  the  bill  a  prayer  of  general  relief,  and  a 
court  of  Equity  will  adapt  its  relief  to  the  circumstances 
of  the  case;  it  would  consider  the  tenant  as  much  relieve- 
able by  supplying  a  surrender,  as  by  decreeing  a  renewal 
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in  common  cases.  ^s  to  the  term's  being  at  an  endy  it  is 
quite  out  of  the  case^  in  consideration  of  a  court  of  Equity  " 
And  afrain  :  "  It  is  said  the  lease  is  gone  for  want  of  a 
surrender;  which  may  as  much  be  supplied  by  a  court  of 
Equity,  as  a  renewal  decreed.  It  is  said  the  bill  is  not 
framed  fur  it;  but  where  a  party  comes  into  a  court  of 
Equity,  and  states  his  whole  case,  praying  the  aid  of  the 
court,  the  court  will  not  sit  idle,  but  will  decree  the  party 
that  relief  which  is  suited  to  his  case.  It  is  because  the  term 
IS  gone  at  laiv,  that  it  is  necessary  and  proper  to  come  into  a 
court  of  Equity^  and  upon  that  ground  the  court  will  afford 
relief" 

These  opinions  seem  so  variant  from   other   opinions  variant  from 
expressed  by  Lord  LifFord  in  his  judgment  on  the  follow-  his  opinion  in 
ing  case  of  Magrath  v.  Muskeny,  that  it  is  necessary  to  fix  Magrath  v. 
attention  upon  them,   and   to  hold   them   in  view   during  ^"=*'^erry. 
the  examination  of  the  case  that  follows,  in  order  to  see  how 
tar  the  opinions  of  the  same  Chancellor  on  the  same  point, 
(namely,  whether  a  tenant  is  relieveable  in  Equity  after  all 
the  lives  drop)  can  be  made  reconcileable,  or  satisfactorily 
distinguished  in  respect  to  these  two  cases. 

The  determination  of  this  question  is  now  the  more  ma-  * 

terial,  because  the  previous  opinion  in  respect  to  it,  (namely, 
that  courts  of  Equity  would  relieve  in  cases  where  all  the 
lives  were  dropped,  as  much  as  if  one  life  had  remained,) 
has  been  in  some  respect  imsettled  by  some  opinions  of 
Lord  Eldon,  lately  expressed  in  his  judgment  on  the  case 
of  Fitzsimon  v.  Burton.     Vide  post. 

The  opinion  of  Lord  Lifford  on  this  subject,  as  ex- 
tracted from  this  case,  Boyle  v.  Lysaght,  seems  to  accord 
with  his  own  judgment  in  the  preceding  case  of  O'Neil  v. 
JoTies,  in  which  he  had  decreed  a  renewal  to  the  tenant, 
although  all  the  lives  had  dropped.  The  succeeding  case 
of  Magrath  v.  Muskerry  seems  to  tiie  Editor  to  be  aj;  va- 
riance on  this  important  point  with  Boyle  v.  Lysaght^  and 
Jones  V.  O'Neil :  but  as  Lord  Lifford  labours  much  in  the 
case  of  Magrath  v.  Muskerry  to  reconcile  his  opinions  on 
those  three  cases,  it  may  be  proper  in  the  Editor  to  avoid 
iurther  to  anticipate  the  argument  on  this  subject,  until  the 
three  cases  are  before  the  reader  :  thus  much  however  he 
has  felt  it  necessary  to  notice,  in  order  that  the  reader  might 
previously  be  put  in  possession  of  the  leading  object  with 
which,  in  his  view,  the  following  case  should  be  perused  and 
examined  ;  that  is,  how  far  the  tenant's  right  to  relief  in 
equity  is  altered  by  the  circumstance  of  all  the  lives  be- 
ing dropped,  or  of  one  life  still  remaining.  ; 
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May  5,  1787. 


In  tbis  case 
1st.  as  coming 
under  the  deci- 
sion of  the  lords 
of  Gt.  Britain  in 
Murray  v.  Bats- 
man, and  within 
the  proviso  in 
the  Tenantry 
Act. 

2dlj.  In  confor- 
mity to  a  decree 
of  the  Exche- 
quer, wherein  it 
was  held,  that 
after  the  fall  of 
all  the  lives,  the 
tenant  had  no 
right  to  a  re- 
newal. 

3dly.  Upon  the 
ground  of  the 
tenant's  miscon- 
duct,appellant's 
bill  for  a  re- 
newal was  dis- 
missed in  Chan- 
cery. 


That  decree 
allirmed  in  the 
House  of  Lords. 


Gamaliel  Fitzgerald  Magrath,  ' 

Appellant. 

Rt.  Hon.  Lord  Baron  MitsTcerry 

and  others^ 

Respondents. 


Negative  pro- 
viso. 


The  appellant  on  the 
30th  June,  1775,  exhi- 
bited a  bill  in  Chancery 
'  against  the  respondent, 
then  Sir  Robert  Tilson 
Dean,  Bart,  which  was 
amended  on  the  12th  February,  1777,  and  again  on  the 
the  14th  February,  178.3,  setting  forth,  that  by  articles 
dated  the  10th  April,  1712,  it  was  agreed  that  Thomas 
Dean,  Esq.  in  consideration  of  a£200  to  be  paid  to  him  by 
James  Butler,  should  demise  to  him  the  lands  of  Bally- 
neety,  Clogheer,  and  Ards,  in  the  county  of  Limerick,  for 
three  lives,  with  covenant  for  perpetual  renewal,  at  the 
yearly  rent  oi  £5  per  acre,  a  fat  hog  at  Christmas,  and  half 
a  year's  rent  as  a  fine  upon  each  renewal.  This  rent  being 
thought  too  high,  Thomas  Dean  afterwards  agreed  to  re- 
duce it  to  a  gross  rent  of  £65  yearly,  and  the  renewal  to 
.^20.  '  Notwithstanding  this  statement,  James  Butler  de- 
clined to  perform  the  agreement,  and  Thomas  Dean  pre- 
feri'ed  a  bill  in  the  Exchequer  to  compel  a  specific  execu- 
tion ;  and  on  the  20th  November,  I7l3,  he  obtained  a 
decree,  and  it  was  referred  to  a  Baron  to  settle  the  draft  of 
the  lease ;  in  consequence  of  which  Thomas  Dean,  by  in- 
denture bearing  date  19th  November,  1714,  demised  the 
lands  to  James  Butler,  his  heirs  and  assigns,  of  the  lives  of 
Jordan  Butler,  Henry  Butler,  and  Daniel  Webb,  and  the 
lives  of  such  other  persons  as  should  be  thei-eafter  nominated, 
in  the  place  of  the  cestui  que  vies  then  in  being,  or  thereafter 
to  be  nominated,  subject  to  the  conditions  and  limitations 
therein  mentioned,  at  the  clear  yearly  rent  of  £65  and  a 
fat  hog  at  Christmas,  or  ^10  in  lieu  thereof;  and  the  said 
Thomas  Dean,  for  him,  his  heirs  and  assigns,  covenanted 
with  the  said  James  Butler,  his  heirs  and  assigns,  that  he 
and  they  would  at  all  times  for  ever  thereafter,  within 
twelve  months  after  the  fall  of  every  of  said  lives  respec- 
tively, or  the  lives  thereafter  to  be  named  in  the  place  of  the 
deceased  lives,  renew  the  said  lease  for  the  then  surviving 
cestui  que  vies,  and  for  the  life  of  such  other  third  person 
as  should  be  nominated,  upon  payment  of  all  rent  and  du- 
ties in  arrear,  and  a  renewal  fine  of  o£'200.  There  was 
also  a  negative  proviso,  that  if  ever  the  .said  James  Butler, 
his  heirs  or  assigns,  should  without  lawful  impediment,  fail 
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for  twelve  calendar  montlis  after  the  fall  of  any  of  the  cestui 
que  vicsy  then  or  thereafter  to  be  nominated,  which  shall 
first  happen  to  die,  to  name  another  life  in  the  place  of  the 
life  so  dying,  and  to  pay  or  tender  the  renewal  fines,  and  all 
rents  and  duties  then  due,  then  the  said  Thomas  Dean,  his 
heirs  and  assigns,  shall  not  at  any  time  afterwards  be  ob- 
liged to  renew,  and  the  lease  then  in  being  shall  continue, 
without  further  renewal,  only  during  the  life  and  lives  then 
in  being,  and  no  longer;  and  that  from  the  death  of  the 
survivor  of  them,  that  lease  and  all  others  made  in  pursu- 
ance of  the  covenant  for  renewal,  and  every  clause,  ar- 
ticle &c.  therein  contained,  notwithstanding  that  covenant 
shall  from  thenceforth  cease,  determine,  and  be  utterly  void 
to  all  intents  and  purposes. 

In  1721  James  Butler  mortgaged  his  estate  in  those 
lands  to  William  Tubbs  for  ^500,  after  which  Jordan 
Butler,  one  of  the  cestui  que  vies  died  ;  and  in  Easter  term 
1724,  Tubbs,  the  mortgagee,  filed  a  bill  against  James  But- 
ler and  Thomas  Dean,  for  an  account  and  foreclosure  as 
against  the  former,  and  for  a  renewal  against  the  latter. 
On  the  4th  July,  1727,  he  obtained  a  decree,  under  which 
the  premises  were  sold  for  .£1880,  and  by  deed  the  16th 
and  17th  March,  1726,  conveyed  to  William  Nash,  who 
had  purchased  in  trust  for  Terence  Magrath  the  appellant's 
grandfather.  Thomas  Dean,  by  indenture  dated  23d  Sep- 
tember, 1720,  in  consideration  of  the  fine,  and  in  pursu- 
ance of  the  covenant,  renewed  the  lease  to  Terence  Ma- 
grath, by  inserting  the  life  of  James  Butler  in  the  place  of 
Jordan  Butler.  In  1731  Terence  Magrath  mortgaged 
the  premises  to  Mary  Pocklington  for  £1000,  and  the 
mortgage  was  afterwards  assigned  to  Judge  Marshall,  to 
whom  the  lease,  renewal,  and  all  other  deeds  relating  to  the 
mortgage  were  handed  over  (as  the  bill  charged)  and  con- 
tinued in  his  possession,  till  his  death  in  1774,  when  they 
got  into  the  hands  of  his  representatives.  In  1738  Te- 
rence Magrath,  upon  the  marriage  of  his  son  John  with 
Elizabeth  Fitzgerald,  executed  a  deed  by  which  the  pre- 
mises were  limited  in  strict  settlement.  In  1740  H.  But- 
ler, one  of  the  original  cestui  que  vies,  died,  and  Matthew 
Dean,  who  had  then  the  reversion,  by  an  instrument  dated 
7th  October,  1741,  acknowledged  the  receipt  of  the  re- 
newal fine  and  the  nomination  of  John  Magrath,  and  re- 
newed the  lease  for  the  lives  of  James  Butler,  Daniel 
Webb,  and  John  Magrath,  subject  to  the  former  covenants, 
rents,  &c. 
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Death  of  the  ce*-  Terence  Magrath  died  in  July,  174<3,  when  his  son  John 
tui  que  vie.  became  seised,  James  Butler,  one  o(  the  cestui  que  vies ^  died 
on  the  5th  February,  1761.  John  Magrath,  the  tenant, 
another  of  the  cestui  que  vies,  died  on  the  4th  January  1770  ; 
and  General  Daniel  Webb,  the  last  of  the  cestui  que  vies, 
died  on  the  4th  December,  1773.  The  appellant,  upon 
his  marriage  with  Elizabeth  Quin,  16th  December,  1774, 
in  consideration  of  the  marriage,  and  portion  of  ^4000, 
conveyed  the  lands  to  trustees  in  strict  settlement.  On  6th 
June,  1775,  an  ejectment  on  the  title,  brought  by  the 
respondent,  was  served,  and  on  the  same  day  the  ap- 
pellant nominated  to  the  respondent  three  lives  to  be  in- 
serted in  a  renewal,  and  proposed  to  pay  him  renewal 
fines  with  interest,  delivering  at  the  same  time  an  estimate 
of  the  fines  and  interest,  amounting  to  ^e 1 08  ,4s.  and  the 
names  of  the  lives.  The  respondent  refused  to  accept  the 
fines  and  make  the  I'enewal,  considering  the  lease  as  for- 
feited. In  consequence  of  this  refusal  the  bill  was  filed, 
praying  a  renewal  of  the  lease  and  an  injunction.  To  ex- 
cuse the  laches  in  not  renewing,  it  ws(^  stated  that  appellant's 
father  was  infirm,  and  incapable  of  transacting  business, 
being  afflicted  with  the  gout  and  palsy  for  many  years  be- 
fore his  death,  and  that  afterwards  appellant  was  ignorant 
of  the  lives,  not  having  the  deed  in  his  possession. 

On  the  21st  July,  1775,  the  respondent  applied  for  a 
dcdimus  to  take  his  answer,  without  the  plaintiff's  obtaining 
an  injunction,  when  it  was  ordered,  that  upon  the  appel- 
lant's giving  judgment  at  law,  and  paying  the  rent  one  half 
year  under  the  other,  pending  the  cause,  and  giving  secu- 
rity for  the  mesne  rates,  an  injunction  should  be  awarded 
imtil  the  hearing  or  further  order ;  and  it  was  ordered 
that  the  appellant  should  speed  his  cause.  In  pursuance 
of  this  order,  the  appellant  gave  consent  for  judgment  on 
the  ejectment,  which  was  accordingly  entered  as  of  Trinity 
term,  1785.  On  the  10th  May,  1776,  the  respondent  filed 
his  answer,  admitting  that  he  refused  to  renew,  insisting 
that  he  was  not  bound  to  do  so,  and  that  he  caused  the 
ejectment  to  be  served  before  the  appellant  nominated  the 
lives,  or  offered  to  pay  the  fines.  The  appellant  replied 
without  delay,  and  the  respondent  rejoined.  But  the  appel- 
lant having  neglected  to  proceed  further  in  obedience  to 
the  order  of  the  21st  July,  1775,  the  respondent,  on  the 
13th  December,  1779,  applied  for  liberty  to  proceed  on 
the  ejectment,  and  it  was  ordered  that  he  should  be  at  li- 
berty to  do  so,  unless  the  plaintiff"  should  comply  with  the 
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terms  of  said  order  during  the  then  seal,  or  shew  that  he 
had  paid  his  rent  in  pursuance  of  it.  The  appellant  ne- 
glecting to  comply,  on  the  27th  July,  1780,  it  was  ordered 
that  the  respondent  should  be  at  liberty  to  proceed  upon 
thejudgment  without  further  motion,  unless  the  appellant 
should  comply  with  the  order  of  the  21st  July,  1775,  in  a 
month.  The  appellant  neglected  to  comply,  and  the  res- 
pondent issued  an  habere^  and  on  the  7th  September,  1780, 
was  put  into  possession.  In  October  following  the  appel- 
lant proceeded  to  examine  witnesses,  as  did  the  respondent 
also,  and  publication  having  passed,  it  appeared  that  a  wit- 
ness for  the  appellant  deposed,  that  John  Magrath  for  se- 
veral years  before  his  death  was  sickly,  being  afflicted  with 
the  gout  and  palsy,  and  was  inattentive  to  his  affairs.  But 
on  the  other  side  two  witnesses  deposed,  that  though  Jolm 
Magrath  was  almost  constantly  afflicted  with  the  gout,  yet 
he  was  perfectly  capable  of  transacting  business.  With  res- 
pect to  the  possession  of  the  deeds.  Sir  William  Osborne 
(who  was  heir  at  law,  and  sole  executor  of  Judge  Marshall) 
deposed,  that  he  believed  the  appellant  could  not  produce 
to  him  the  original  lease,  or  any  part  of  it  ;  for  that  said 
lease,  or  a  counterpart  thereof,  was  in  his  the  deponent's 
house  in  Dublin,  as  he  believed,  having  been  found  among 
Judge  Marshall's  papers,  and  that  it  has  been  in  deponent's 
possession  or  power  six  or  seven  years,  and  that  it  was  in 
Marshall's  possession  several  years  before  his  death,  into 
whose  hands  it  had  come  as  mortgagee.  It  appeared  also, 
that  the  appellant  was  twenty  years  of  age  in  1770,  when 
his  father  died. 

The  cause  was  heard*  on  the  8th,  12th,  14th,  15th,  and 
16th  July,  1783.     On  the  24th  November,  1783,  the  Chan- 


*  Previously  to  the  hearing  before  the  Lords,  the  appellant  ^  client  cannot 

prayed  by  petition,  an  order  that  his  deeds  and  papers,  necessary  compel  the  ex- 

for  the  hearing,  and  which  had  been  in  the  possession  of  his  late  *"^"'°'"  "^  '"^ 

attorney  then   deceased,  should  be  produced  at  the  bar  of  the  \  ""^T-^  "  '^^°' 

TT  11         •  TT      T  1  ii.il  111,        tluce  his  papers, 

House  upon  the  hearing.     He  did  not  pray  that  they  should  be  &c.  in  court 
delivered  up  to  him.     In   answer  to  this  petition,    the  executrix  though  only  for 
claimed  her  right  to  withhold  them  until  the  appellant  had  paid,  the  purpose  of 
or  given  security  for  the  amount  of  the  bills  of  costs  due  to  her  "sing  them  there 
husband.     Mr.  Attorney-General  (Fitzgibbon)  was  heard  in  sup-  ^""^  """^  *°  ^^^^ 
port  of  the  petition,  but  it  was  refused,  as  it  sought  to  deprive  an  ^"jl^"' °"' "fthe 
attorney  of  the   lien  upon   his  client's  papers.      Vide   Marsh  v.  sesl'ion"  without 
Bathoe.     Hardtu.  ca.  L,  and  E.  256,  pajino-'the  costs 

due. 
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cellor  dismissed  the  plainiifF's  bill  with  costs,  to  which  de- 
cree the  appeal  was  broiigi)t  in  1787.  It  was  said  on  the 
pnrt  of  the  appellant  that  the  decree  ought  to  be  reversed  : 

First.  Because  the  appellant's  case  is  a  case  of  mei'e 
neglect,  unaccompanied  with  any  circumstance  of  fraud  or 
dereliction,  and  in  every  such  case  the  tenant  has  been 
deemed  and  adjudged  entitled  to  a  renewal  upon  the  terms 
of  making  compensation  to  the  landlord,  according  to  the 
mode  of  compensation  adopted  and  established  in  this  king- 
dom for  more  than  half  a  century. 

Secondly.  Because  said  lease  has  been  settled  to  make 
a  provision  for  appellant's  family,  and  is  a"  security  for  cre- 
ditors, most  of  whom  must  be  utterly  ruined  if  advantage 
shall  be  taken  of  such  neglect,  and  therefore  appellant's 
case  is  within  the  true  meaning  and  spirit  of  the  act  of 
Parliament  made  in  this  kingdom  in  the  19th  and  20th 
years  of  the  reign  of  his  present  Majesty,  entitled,  An  Act 
for  the  relief  of  Tenants  holding  under  Leases  for  Lives 
containing  covenants  for  perpetual  Renewals. 

Thirdly.  Because,  independent  of  the  provisions  of, the 
said  act,  the  appellant  has  an  original  equity  to  be  i-elieved 
against  any  forfeiture  which  may  have  incurred,  by  reason 
of  the  want  of  a  strict  compliance  with  the  terms  of  the 
covenant  of  renewal  contained  in  the  said  lease,  inasmuch 
as  the  said  lease  was  hot  in  his  possession,  and  therefore  he 
was  not,  nor  can  he  be  supposed  to  have  been  conusant 
of  the  lives  named  in  the  said  lease,  consequently  the 
failure  in  a  strict  compliance  with  the  terms  of  the  said 
covenant,  has  arisen  from  accident  and  fatality,  and  such 
failure  under  these  circumstances,  is  upon  the  known  and 
established  rules  of  equity,  relievable  upon  the  terms  of 
adequate  compensation. 

For  the  respondent  it  was  said  the  decree  ought  to  be 
affirmed. 

First.  Because  the  respondent  had  commenced  a  suit 
for  the  recovery  of  the  said  lands,  and  had  obtained  a  judg- 
ment at  law  in  the  year  1775,  and  therefore  the  present  case 
is  expressly  within  the  saving  or  exception  contained  in 
the  act  of  Parliament  made  in  the  19th  and  20th  years  of 
the  reign  of  his  present  Majesty,  entitled.  An  Act  for  the 
relief  of  Tenants  holding  under  Leases  for  Lives,  contain- 
ing covenants  for  perpetual  Renewals,  whereby  it  is  enacted, 
"  that  nothing  therein  contained  should  in  any  sort  affect 
any  judgment  or  decree  which  was  then  already  given  or 
made,  or  any  suit,  which  was  commenced  before  the  15th 
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Ma}',  17  SO,  and  which  was  depending  at  the  time  of  making 
said  act."  And  it  is  conceived  to  have  been  clearly  in- 
tended, that  after  the  tenant  had  suffered  his  whole  legal 
estate  to  be  divested,  and  after  the  landlord  had  asserted 
his  right  to  the  possession,  and  after  such  possession  had 
been  actually  transferred,  such  a  case  ought  to  be  distin- 
guished from  the  cases  within  the  general  contemplation  of 
the  legislature,  and  ought  to  be  excluded  from  the  benefit 
of  the  said  act.  And  it  is  further  conceived,  that  although 
the  judgment  at  law  was  obtained  by  consent  of  the  appel- 
lant, yet  it  was  and  must  be  considered  as  an  adverse  judg- 
ment, and  certainly  within  the  saving,  inasmuch  as  the 
appellant  was  compelled  to  give  such  consent,  by  the  order 
made  in  1775,  and  the  respondent,  after  much  opposition 
and  litigation  on  the  part  of  the  appellant,  obtained  on  a 
very  adverse  motion  in  the  year  1780,  the  order  whereby 
he  received  the  benefit  of  the  judgment. 

Secondly.  Because  no  renewal  was  ever  demanded  from 
the  year  \1'\:l  till  the  year  1775,  during  which  period  all 
right  of  renewal  was  three  times  forfeited,  viz.  after  the 
death  of  each  of  the  lives,  by  omitting  to  comply  with  the 
proviso  contained  in  the  lease.     And  it  is  submitted  that  , 

such  proviso  ought  to  be  considered  as  an  essential  and 
indispensable  part  of  the  agreement,  not  only  because  it 
was  declared  to  be  an  express  condition  of  the  demise,  but 
also  because  it  was  deliberately  framed  by  Baron  Echlin, 
on  a  reference  to  him  by  the  court  of  Exchequer,  and  was 
afterwards  solemnly  approved  or  debated  by  the  whole 
court,  for  the  purpose  of  restraining  the  spirit  of  litigation 
which  the  original  lessee  had  evinced  in  the  cause  which 
was  then  depending  before  the  said  court. 

Thirdlij.  Because  the  appellant  and  his  father,  under 
the  circumstances  before  stated,  must  be  presumed  conu- 
sant of  the  lives  named  m  the  said  lease;  and  of  their  re- 
spective deaths,  and  such  a  concealment  by  them  of  the 
said  deaths,  and  such  an  omission  to  renew  for  the  space 
of  thirty-four  years,  must  be  considered  either  as  a  plain 
desertion  of  the  said  agreement,  or  as  a  fraud  upon  the 
landlord,  and  consequently  cannot  be  relievable  by  the 
ancient  equity  of  this  kingdom. 

Fourthly.  Because  although  the  appellant  has  atter^pted 
to  account  for  the  laches,  yet  he  has  manifestly  failed  in 
such  attempt.;  This  therefore  appears  to  be  a  case  at  least 
of  gross  and  inseterate  neglect,  without  any  extenuation  or 

K 
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excuse,  and  it  never  was  the  practice  to  relieve  against  that 
crassa  fiegh'geniia  qucE  eqniparatur  dolo. 

Fifthly.  Because  such  neglect  is  further  confirmed  and 
explained  by  the  conduct  of  the  appellant  after  filing  his 
bill,  in  omitting  to  give  security  as  required,  in  withiiolding 
his  rents,  and  in  obstinately  delaying  to  speed  his  cause. 

Sixthly.  Because  it  does  not  appear  that  the  appellant, 
before  the  filing  his  bill,  or  at  any  time  since,  tendered  to 
the  respondent  the  renewal  fine,  or  the  arrear,  as  required 
by  the  covenant  in  the  lease. 

Lord  Chancellor.  My  Lords,  I  rise  rather  to  furnish 
your  Lordships  with  the  principles  which  governed  me  in 
making  my  decree,  than  to  offer  any  argument  to  induce 
you  to  affirm  it.  It  is  perfectly  indifferent  to  me  which 
way  you  tlecidc.  I  am  not  at  all  anxious  about  the  fate  of 
any  appeal  from  a  decision  of  mine.  On  the  contrary  it  is 
a  great  consolation  to  me,  when  sitting  on  tiie  bench,  to 
reflect,  that  if  1  decide  wrong,  there  is  this  House  to  rec- 
tity  my  mistake.  The  wisdom  of  this  House  is  superior 
to  that  of  any  individual,  though  sitting  in  his  judicial  ca- 
pacity, and  therefore  ought  to  be  exerted  without  any  influ- 
ence from  the  opinion  of  such  individual.  A  great  deal 
has  been  said  at  the  bar,  which,  in  my  opinion,  does  not 
meet  the  principles  upon  which  I  founded  my  decision.  As 
to  this  lease  having  been  founded  on  a  decree  of  the  court 
Negative  cove-  of  Exchequer,  that  makes  no  difference.  The  manner  in 
nants  in  renew-  which  it  is  formed  is  a  circumstance  which  shows,  that  the 
e  eases  no      com-^  \\^(S.  not  then    the  same  opinion   of  these   negative 

niucli  regarded  i         i         i  i     i  i   •  •  "  mi 

inequity.  covenauts,  that  has  been  rield  m  more  modern  tmies.    Ihe 

Baron  who  framed  it,  certainly  thought  that  the  negative 
proviso  was  to  have  an  effect,  and  the  decree  was  made 
accordingly.  But  in  the  cases  that  have  occurred  since, 
courts  of  Equity  do  not  seem  to  have  much  regarded  those 
negative  covenants,  but  only  to  have  looked  to  this,  whether 
compensation  could  be  made  to  the  landlord,  and  wiiether 
the  tenant  had  not  misbehaved.  This  is  a  very  particular 
case ;  and  the  question  arising  upon  the  act,  and  the  cir- 
cumstances of  the  times,  is  very  serious  and  of  great  im- 
portance, and  which  weighed  very  much  with  me  in  my 
determination.  I  looked  into  it,  first  with  a  view  to  the 
Tenantry  Act,  where  the  first  consideration  is,  how  Lord 
Muskerry  was  circumstanced  at  the  time  of  passing  that 
act,  on  the  7th  September,  1780.  Then  all  the  lives  were 
gone  J  Lord  Muskerry  had  therefore  brought  an  ejectment 
on  the  title,  obtained  judgment,  gotten  execution,  and  was 
on  that  very  day  in  possession  of  the  lands  under  his  title 
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as  owner  of  the  inheritance.  Under  these  circumstances 
he  was  within  the  proviso  of  the  act.  That  act  was  made 
to  relieve  tenants  in  cases  of  mere  neglect,  and  it  is  provided 
that  it  should  not  affect  any  judgment  or  decree  at  that 
time  given  or  made,  or  any  suit  instituted  before  the  15th 
May,  1780,  and  then  depending  for  the  recovery  of  the 
possession  on  account  of  any  lease  not  being  renewed,  &c. 
Here  Lord  Muskerry  had  not  only  instituted  a  suit,  but 
had  ordained  the  fruit  of  it,  he  had  gotten  judgment  and 
execution. 

Tiie  law   had  performed  its  office.     Here  (if  it  could  if  t'le  tenant 
be  doubted)  it  may  be  proper  to  consider  an  objection  that  l"*^^  ""  ^'"®'   , 

,         ,  1  T     •  •  1       1  •  I  "^  must  consent 

has  been  made.     It  is  said,  that  it  was  not  an  adversary  to  a  judgment, 
judgment :  that  the  proviso  in  the  act  means  only  adversary  else  the  landlord 
iudgments.    It  is  also  said  that  the  order,  under  which  the  *^'"  "°*  ^^  ^^- 
judgment  was  had,  was  such  as  never  had  been  made  :  such     ^'^ ,  \ 
as  ought  not  to  have  been  put  upon  the  partj',  and  such  equity  suit,  be- 
as  this  house  would  have  relieved  against.     I  think  there  is  cause  his  wit- 
no  foundation    for  that  assertion.      Lord    Muskerry  had  j'esses  might  die 
brought  his  ejectment.    The  tenant  had  no  title  whatsoever  '"  *  ^  "^^" 
at  law.     The  landlord  ought  not  to    have   been  delayed 
at  law ;  and  where  the  tenant  cannot  make  title,  the  court 
in  every  case  will  give  the  landlord  leave  to  go  to  trial,  un- 
less the  tenant  will  consent  to  give  judgment ;   for  if  the 
landlord  is  to  be  delayed  till  the  event  of  a  suit  in  equity, 
his  witnesses  may  be  dead ;   he   may  not  be  able  to  prove 
that  which  he  could  have  proved  before.     The  defendant 
at  law,  Magrath,  filed  his  bill.     There  was  a  motion  for  a 
dcdvmts  without  an  injunction.     It  was  offered  by  the  coun- 
sel for  Magrath  to  give  judgment  at   law,  to  pay  the  rent 
in  arrear,  and  give  security  for  the  mesne  rates,  to  speed 
the  cause.    The  defendant  accepted  the  offer,  and  the  court 
did   no  more  than  is  done    in  such  cases,  and   an  order 
was  made  accordingly,   by  which  the  plaintiff  at  law  was 
stopped  from  going  to  trial  by  an  injunction,  and  the  de- 
fendant having  no  title  at  law,  gave  judgment,  and  entered 
into  the  terms  proposed  by  his  counsel.     This  was  not  like 
cases  of  ejectment,  where  the  tenant  can  make  a  title ;  and 
such  an  order  as  this,  is  agreeable  to  every  day's  practice. 
This  is  the  order  that  has  been  arraigned,  and  which  it  is 
said  would  have  been  relieved   against.     I  will  be  bold  to 
say,  that  it  would  not.     It  is   said  that  the  judgment  was 
not  an  adverse  one,  and   that  the  act  means  an    adverse 
judgment.     Now  let  us  examine  that  matter.     How  did 
Lord  Muskerry  begin  ?  He  brought  an  ejectment  for  the 
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recovery  of  the  possession,  and  lo  turn  the  tenant  out  of 
possession,  because  he,  the  tenant,  had  no  title.     Is  that  a 
friendly    action?      It  bej^an  adversely;  nothing  could  be 
be  more  adverse.     It  is  said,  the  judgment  was  by  consent, 
and  in  consequence  of  an  order,  and  therefore  not  adverse. 
It  is  not  very  material  as  to  this  point  whether  it  was  by 
consent  or  not.     But  the   consent  was  the  consequence  of 
an  adverse  suit,  and  the  judgment  was  to  be  made  use  of 
in  an  adverse  manner,  if  the  tenant  should  not  comply  with 
the  terms  imposed  on  him.     If  he  had  not  given  the  con- 
sent for  judgment,  the  court  would  not  have  prevented  the 
landlord  from   proceeding    at  law,   and    the  consequence 
would  have  been,   that  he  would  have  obtained  judgment 
and  gotten  into  possession,  perhaps   much  sooner  than  lie 
did.     To  avoid  this,  the  tenant  entered  into  terms  offered 
by  his  own  counsel  and  which  were  the  terms  on  which  he 
was  to  keep  in  possession.    It  was  fair  on  both  sides.  Judg- 
ment was  given  as  of  Trinity  term,   1775.      It  was  to  put 
the  landlord   into  possession  if  the  tenant   should   fail  in 
complying  with  the   terms.     He  failed  in  every  particular, 
except  in  giving  judgment,  and   that  he  could  not  help. 
He  did  not  pay  the  rent,  nor  give  securit}',  nor  speed  his 
cause.     In  my   opinion   a  tenant,  who  expects  assistance 
from  a  court  of  Equity,  should  shew  himself  ready  to  com- 
ply with  its  orders,  and  perform  his  own  undertaking.    On 
the  contrary,  by  litigation  and  various  manoeuvres,  he  de- 
layed Lord  Muskerry  for  five  years,  till  the  year  1780,  till 
then  he  never  examined  his  witnesses,  though  he  had  but 
two  to  examine.     What  did  the  respondent  do  ?     On  the 
13th  December,  1779,  he  obtained  an  order  that  he  should 
be  at  liberty  to  proceed  on  the  ejectment,  unless  the  appel- 
lant should  comply  with    the  terms    of  the  former   order, 
during  the  seal,  or  shew  that  he  had  paid  his  rent.     Of 
this  the  tenant  took  no  notice.     On  the  27th  July,    1780, 
Lord  Muskerry  obtained  an  order,  that  he  should  be  at 
liberty  to  proceed  at  law  upon  his  judgment,  without  far- 
ther motion,  unless  the  tenant  complied  with  the  terms  in 
a  month.     The  terms  were  not  complied  with,  execution 
was  sued  out  and  possession  was  delivered  on  the  7th  Sep- 
tember,  1780.     Surely  the  judgment  then  became  adverse. 
Thus  the  matter  stood   when  tlie  act  passed.     Here  your 
Lordships  will  take  notice   of  something  very  particular. 
Lord  Muskerry  had  not  only  instituted  a  suit,  but  he  had 
gotten  the  fruit  of  it,  and  got  into  possession  the  very  day 
on  which  the  act  passed  ;  so  that  Lord  Muskerry  and  his^ 
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•case  were  clearly  within  the  exception,  and  the  tenant  could 
have  no  benefit  under  the  act,  as  it  seemed  to  me.  Now 
let  ns  consider  how  far  the  appellant  could  have  relief,  if 
the  act  had  not  passed.  And  here  it  is  said  that  the  Lords 
of  England  would  have  given  relief;  whereas,  if  I  know 
any  thing  of  the  matter,  they  most  certainly  would  not. 
At  that  time  the  dernier  resort  was  in  the  Lords  of  England. 
The  last  determination  there  on  this  subject  had  been  in 
the  case  of  Murray  v.  Batcman^  and  that  had  declared  the 
equity  of  the  land  in  the  point.*  For  when  the  court  of 
dernier  resort  pronounce  what  is  the  law  or  equity  in  any 
case,  it  so  far  fixes  the  law  or  equity  in  the  point,  that  all 
inferior  courts  think  it  their  duty  to  submit  to  it. 

The  present  case  is  infinitely  less  favourable  for  the  te- 
nant than  that  of  Murray  v.  Bateman.  That  was  very  par- 
ticularly circumstanced.  In  that  case  there  was  such  a  pro- 
viso, covenant  and  deed,  as  one  shall  scarcely  ever  meet  with. 
The  deed  was  made  in  the  manner  and  form  of  a  fedoff- 
nient,  the  word  infeqff  is  in  it.  It  considers  it  as  an  ab- 
solute conveyance,  though  it  afterwards  assumes  the  shape 
which  gives  it  the  qualities  of  a  lease.  Lady  Ross  and  her 
husband  had  lived  abroad,  and  returned  to  Ireland  a  very 
short  time  before  the  application  was  made  for  a  renewal. 
This  application  was  refused  on  this  ground  :  Lady  Ross 
insisted  that  her  father  had  purchased  the  tenant's  interest: 
and  this  was  insisted  on  so  seriously,  that  an  issue  was  di- 
rected to  try  that  fact,  and  it  was  found  against  her,  and 
then  she  set  up  the  defence,  that  the  right  of  renewal  had 
been  forfeited.  So  that  was  a  very  strong  case,  and  very 
i^vi  cases  in  my  opinion,  have  occurred  so  favourable  for 
tlie  tenant.  Notwithstanding  which  the  Lords  in  England 
declared  that  there  could  be  no  renewal,  and  accordingly 
reversed  my  decree.  In  the  present  case  all  the  lives  had 
dropped.  One  in  1761.  No  application!  Another  in 
1770.  No  application  to  renew  I  Though  the  tenant  was 
then  twenty  years  of  age.  Nor  the  least  notice  taken  until 
Lord  Muskerry  had  brought  an  ejectment  in  1775.  I  have 
a  pretty  long  list  of  cases  determined  upon  this  subject; 
about  thirteen.  And  when  you  minutely  look  into  them, 
you  will  find  that  there  was  scarcely  one  in  which  the  ne- 
glect was  not  in  some  degree  accounted  for.  In  all  of 
them  attempted. — In  one  case,  o^  Kane  v.  Hamilton^  1776, 
it  was  particularly  stated  that  leases  for  covenants  for  per- 
perpetual  renewal,  were  very  common  in  Ireland  ;    that  a 

*  Sed  vide  post. 
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great  deal  of  property  was  held  under  them,  and  that  though 
it  often  happened  that  the  tenants  neglected  to  renew,  yet 
the  constant  practice  of  the  courts  in  Ireland  had  been  to 
fill  up  the  lives  during  the  co7itinuance  of  any  one  of  them. 
That  idea  prevailed  in  the  case  o{  Rj/cm  v.  Lord  Clonmore, 
■which  I  shall  presently  mention.  It  is  my  firm  opinion, 
and  it  was  at  that  time,  that  Magrath  could  have  no  relief. 
Lord  Muskerry  continued  in  possession  under  his  old  title, 
from  the  year  1780,  near  two  years,  till  1782,  when  the 
jurisdiction  of  this  House  was  restored.  He  stood  pos- 
sessed, discharged,  in  my  apprehension,  of  all  equity,  as 
matters  then  stood,  and  had  gained  an  absolute  title,  an 
absolute  interest  in  the  estate.  In  1780,  the  tenant  was 
not  within  the  act,  and  the  equity  was  all  that  time  against 
him.  Here  now  we  must  look  at  the  act,  and  ask  this 
question:  was  it  ever  thought  of  that  it  should  change  the 
right,  and  give  a  man  a  title  which  he  had  not  before; 
in  an  instant  take  away  the  landlord's  title,  and  transfer  it 
to  his  tenant?  The  exception  left  the  tenant  to  the  equity 
he  then  had.  Then  I  say  he  had  none.  Lord  Muskerry, 
were  this  appeal  to  prevail,  by  holding  the  land,  would, 
instead  of  being  the  absolute  owner,  be  made  an  account- 
able tenant,  not  only  for  the  rent,  but  for  what  he  might 
have  made  of  the  land.  What  would  then  be  the  condi- 
tion of  the  landlord  who  gets  into  possession  ?  If  he  be 
to  be  made  accountable  for  three  years,  why  not  for  seven  .'' 
why  not  for  ten  ?  where  is  the  equity  to  end  ?  The  tenant 
lets  him  stay  in  through  vexation,  and  when  he  pleases, 
will  file  a  bill  to  turn  him  out.  Such  an  idea  makes  one 
shudder  at  what  may  be  the  consequences  of  the  determi- 
nation sought  for  by  this  appeal.  Suppose  in  that  time 
Lord  Muskerry  had  wanted  to  settle  or  mortgage  his  es- 
tate, and  the  title  deeds  had  been  laid  before  counsel.  His 
title  would  be,  under  this  judgment  and  execution,  accord- 
ing to  the  old  title.  The  counsel  would  see  whether  there 
were  any  equity  in  the  tenant ;  and  upon  this  point,  he 
would  have  looked  into  the  case  of  Murray  v.  Bateman, 
and  then  Lord  Muskerry's  case  coming  within  that  deci- 
sion, and  being  excepted  out  of  the  act,  he  could  have  no 
apprehension  of  any  title  in  the  tenant  from  this  lease.  It 
being  excepted  and  subject  to  the  determination  oi  Murray 
v.  Bateman,  could  he  doubt  of  it  ?  No  one  could  then  see 
that  the  jurisdiction  would  be  restored  to  this  house.  Even 
wiicn  the  great  work  of  restoring  the  constitution  was  in 
agitation,  no  man  knew  that  the  jurisdiction  would  be  re- 
stored to  this  house,  L;nd  1  know  many  that  would  have  been 
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pleased  if  it  never  had.  They  were  satisfied  with  that 
jurisdiction  remaining  where  it  was.  Who  then  could 
foresee,  that  there  would  be  no  occasion  for  the  statute  to 
restore  the  old  equity  of  the  land  ?  But  to  proceed  :  this 
is  a  great  and  solemn  point,  and  if  it  were  to  be  decided  in 
the  way  contended  for  by  the  appellant,  it  would  work  a 
great  mischief.  But  it  is  said,  the  exception  left  those 
cases  to  the  old  equity.  I  say  it  left  them  to  the  equity  that 
existed  at  the  time  of  passing  the  act.  At  that  time  the 
tenant  had  no  equity  which  would  give  him  a  renewal 
either  in  England  or  in  Ireland.  This  was  one  of  the 
principles  upon  which  I  laid  weight.  But  soon  after  the 
act  there  was  a  case  in  the  Exchequer,  R7/an  and  Lord 
Clonmorc,  which  was  a  very  remarkable  case,  and  weighed 
much  with  me.  There  a  bill  was  filed  for  a  renewal  of 
two  leases.  The  owner  had  mortgaged  to  Pilsworth,  who 
filed  a  bill  for  a  renewal.  It  was  found,  that  there  was  a 
non-alienation  clause,  and  that  another  tenant  had  been 
put  in  upon  the  landlord  without  his  consent.  When  the 
court  saw  this,  they  dismissed  the  bill  iii  toto.  Then  a 
bill  was  filed  by  Ryan,  the  mortgagor;  says  he,  I  am  un- 
der different  circumstances  from  Pilsworth  ;  I  am  the  ori- 
ginal proprietor,  not  a  sti'auger.  I  am  entitled  to  a  re- 
newal, for  I  stand  perfectly  clear  of  the  objection  from  the 
non-alienation  clause.  The  court  saw  that  in  one  case  all 
the  lives  were  gone,  that  in  the  othei',  one  was  still  remain- 
ing. Accordingly,  in  conformity  to  what  was  laid  down 
in  the  House  of  Lords  of  England,  that  where  one  of  the 
lives  was  still  in  being,  there  zvas  a  legal  e&tatefor  the  equity 
to  attach  upon,  they  decreed  a  renewal  of  the  latter,  but 
dismissed  the  bill  as  to  the  former.  That  case  determined, 
that  if  all  the  lives  were  gone,  the  tenant  was  not  entitled 
to  a  renewal ;  if  there  was  one  remaining,  he  was.  There- 
fore exclusive  of  any  other  reason,  it  would  have  been  suf- 
ficient for  my  determination,  that  all  the  lives  were  gone. 
If  I  had  determined  otherwise,  it  would  be  in  dirt^cl  con- 
tradiction to  the  determination  in  the  Exchequer;  and 
what  were  the  people  of  this  country  to  do,  if  one  court  of 
Equity  were  to  decide  contrary  to  the  other  ?  Uniformity 
of  decision  is  of  the  greatest  importance.  That  case  in  the 
Exchequer  underwent  the  greatest  deliberation,  and  every 
case  of  renewal  that  had  been  determined  was  cited.  All 
the  cases  I  have  here,  I  have  extracted  from  the  notes  of 
that  case  of  one  of  the  Barons.  I  never  saw  a  case  where 
more  pains  were  taken,  more  judgment  and  ability  shewn 


128  A  TREATISE  ON  THE 

in  (distinguishing  the  several  cases  ;  and  therefore  that  de- 
termination had  the  greater  weight  with  me,  that  I  might 
preserve  an  uniformity  in  the  decisions  of  the  two  courts. 
Amonof  other  cases  was  that  of  Mansell  and  Lord  Bles- 
sington.  There  there  was  a  disability  in  the  lessor  or  his 
son  to  execute  a  renewal  until  the  bill  was  filed,  and  the 
defence  made  to  it  was,  that  the  lease  was  void. 

Another  case  was  (yHara  \.  Biake ;  there  the  lessor 
had  not  only  sold  the  inheritance,  but  the  renewal  fines, 
subject  to  the  tenant's  right  in  express  words.  It  was  said 
in  the  decision  that  there  could  be  no  fines  without  a  re- 
newal, and  therefore  the  purchaser  took  subject  to  the 
renewal  by  the  bargain.  Another  case  was  that  of  Jones 
V.  O'Neil.  There  was  a  great  difference  between  that  and 
this,  in  favour  of  the  tenant.  There  there  was  an  absolute 
agreement  to  renew.  The  lapse  was  waived.  The  new 
lease  had  been  engrossed,  and  read  over,  and  the  fine  was 
proved  to  have  been  actually  paid  to  the  agent,  who  after- 
wards failed  in  his  circumstances,  Mr.  Jones  went  to 
Armagh,  where  he  broke  his  leg,  and  Mi\  O'Neil's  father 
died  before  the  return,  otherwise  the  renewal  would  never 
have  been  executed.  Another  thing  which  weighed  very 
mach  with  me,  was  the  consideration  of  what  the  act  in- 
tended to  relieve  against.  It  relieves  in  cases  of  mere  ne- 
glect, where  there  is  no  fraud,  unless  there  had  been  a 
demand  and  refusal,  which  is  made  at  the  bar  the  definition 
of  dereliction.  But  I  think,  gross,  wilful,  obstinate,  and 
contentious  neglect  on  the  part  of  the  tenant,  is  the  pro- 
per definition  of  dereliction.  Flere  the  appellant's  father 
neglected  to  renew.  It  does  not  appear  that  he  ever  called 
for  a  I'enewal.  It  is  said  he  did  not  know  who  the  lives 
were.  Where  does  that  appear  ?  No  where.  Sir  William 
Osborne  deposed,  that  he  believed  he  had  seen  the  lease 
among  Mr.  Marshall's  papers  after  his  death.  It  is  made 
an  inference  from  thence,  that  the  father  did  not  know  who 
the  lives  were.  The  evidence  v.'as  so  slight  that  I  thought 
there  was  no  ground  for  that  inference.  The  son  did 
not  offer  to  renew  till  Lord  Muskerry  brought  his  eject- 
ment in  1775,  and  then  he  thought  fit  to  come  and  renew. 
That  might  have  been  mere  neglect.  But  'let  us  look  to 
his  subsequent  conduct  to  explain  it.  After  Lord  Muskerry 
had  put  in  his  answer,  the  tenant  did  not  comply  with  the 
terms  of  the  order,  which,  as  hath  been  said,  was  such  an 
order  as  every  court  of  Equity  would  make  in  similar 
cases.     It  was  not  consonant  to  a  desire  to  renew,  to  lie  by 
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so  long.  He  did  not  proceed  until  five  years  afterwards, 
when  Lord  Muskerry  obliged  him  to  examine  his  wit- 
nesses. He  then  examines  two.  Does  he  then  proceed  ?  No, 
he  delayed  again  until  Lord  Muskerry  had  been  in  pos- 
session three  years,  and  then  in  1783  he  endeavours  to 
make  Lord  Muskerry  his  tenant,  and  prays  that  he  shall 
account  to  him  for  the  profits  during  the  time  he  was  in 
possession.  If  you  reverse  this  decree,  the  determination 
of  the  court  of  Exchequer  in  Rijmi  v.  Lord  Clonmore  can- 
not stand.  That  decree  after  possession  for  a  length  of 
time  under  it  must  be  set  aside.  If  a  tenant  can  behave 
as  the  present  appellant  has,  in  what  light  does  he  appear? 
Does  he  shew  that  fair  conduct  which  he  ought  ?  Or  is  he 
not  rather  a  litigious  man,  who  is  desirous  to  keep  his  land- 
lord out  ?  This  is  either  a  dereliction,  or  a  gross  miscon- 
duct, and  amounts  to  fraud,  which  is  to  be  taken  into  the 
consideration  of  a  court  of  Equity.  We  ought  to  consi»- 
der  what  the  consequence  of  the  decree  prayed  would  be. 
A  tenant  after  giving  judgment  by  consent,  may  permit 
his  landlord  to  stay  in  possession  for  a  number  of  years. 
If  he  have  a  right  to  renew  afterwards,  the  landlord  cannot 
set  the  land  ;  but  the  tenant  will  come  and  say,  "  after 
having  been  so  long  without  your  rent,  and  unable  to  set 
your  land  to  another,  you  shall  account  to  me  for  the  pro- 
fits you  might  have  made,  and  then  you  will  have  money 
to  pay  me,  instead  of  my  having  it  to  pay  you  ;"  and  so 
is  the  prayer  made  here  at  the  bar ;  it  is  that  Lord  Mus- 
kerry may  account  for  the  profits,  and  that  the  fines  may 
be  deducted.  There  is  no  doubt  as  to  the  general  doctrine, 
that  where  compensation  can  be  made,  and  every  thing  has  ^^  l^ere  compen- 
been  fair,  and  the  tenant  has  done  equity  for  equity,  there  *^"'"'^*"  '^ 

1  1-    /•  A        1  1        r-  I  made  to  llie 

ought  to  be  reiier.     Un  these  grounds,  lirst,  on  the  grand  landlord  and  the 
point ;  secondly,  on    the  propriety  and  necessity   of  pre-  tenant  has  been 
serving  uniformity  of  decision  ;   and  lastly  on  the  miscon-  'a''i  tie  shall 
duct  of  the  tenant,  I  formed   my  decree.     If  1  have  been    '^^*^''''^' 
wrong,  it  is  a  consolation  to  me   that  my  mistake  will   be 
rectified. 

Lord  Peri).     My  Lords,   I  shall   first  mention  to  your  Equitjr  relieves 
Lordships  what  are  the  principles  that  govern  cases  ot  this  against  lapse  of 
kind,  as  they  were  laid  down  on  a  former  day  by  the  noble  time,  where 
viscount  in   the  case  of  Boiile  v.  Lysa^lit^  and  in  which  I  ^""T"^il?'* 

1  M  1        rV.1  -^     *^i  I  can  be  made 

most  heartily  concurred.      1  hey  were  tliese,  that  courts  or  and  there  is  no 
Equity  ought  in  every  such  case  to  relieve    against   lapse  fraud. 
of  time,  where  compensation  coidd  be  made  to  the  landlord, 
provided  nothing  appeared   that  shewed   fraud,  gross  ne- 
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gleet,  or  dereliction  on  the  part  of  the  tenant;  also  that 
courts  of  Equity  ought  to  relieve  against  the  forfeiture,  be- 
The  fine  is  the  cause  the  fine  is  the  principal  and  essential  object,  and  the 
chief  object,  renewal  is  only  to  enforce  the  payment.  These  principles 
and  the  renewal  your  Lordships  can  apply  to  the  present  case  as  well  the 
IS  only  to  en-  abiggt  lawyer.  It  is  no  more  than  what  juries  do  every 
pavmen  .  ^^^  ^^  ^.^.  ^^.^^^^^  ^g  ^^  fraud,  there  is  not  the  smallest 
circumstance  of  it.  It  is  said  on  the  part  of  the  respond- 
ent, that  in  the  course  of  thirty-four  years,  it  must  be  pre- 
sumed that  the  tenant  knew  who  the  lives  were,  and  when 
they  fell,  but  concealed  it,  and  neglected  to  renew.  In  an- 
swer to  this,  it  is  to  be  observed  that  the  lease  was  mort- 
gaged by  the  grandfather  of  the  appellant,  in  1731,  and 
in  the  mortgage  deeds  it  is  covenanted,  that  all  deeds  and 
other  papers  should  be  handed  over  to  the  mortgagee. 
That  mortgage  is  at  this  day  in  force,  and  it  appeared,  that 
the  lease  continued  in  possession  of  Mr.  Justice  Marshall 
until  his  death,  and  therefore  that  the  father  of  the  appellant 
had  never  been  in  possession  of  it ;  whence  the  presump- 
tion is,  that  he  did  not  know  who  the  lives  were.  But  can 
there  be  the  same  presumption  in  favour  of  the  landlord? 
the  counterpart  of  the  lease  was  in  his  possession.  If  any 
fraud  is  to  be  presumed,  it  is  on  the  part  of  the  landlord. 
His  not  applying  to  the  tenant  to  renew,  is  rather  a  ground 
to  presume  fraud  in  lying  by,  to  forfeiture  to  incur.  That 
I  do  not  by  any  means  intend  to  charge  upon  the  respond- 
ent, but  surely  none  can  be  imputed  to  the  tenant.  As  to 
the  lapse  of  time,  it  is  said  in  the  printed  case  that  thirty- 
four  years  had  elapsed  without  any  application  for  a  re- 
newal; see  how  that  time  is  made  up.  The  respondent 
would  have  your  Lordships  believe  that  there  was  a  default 
in  the  tenant.  But  the  first  life  did  not  drop  until  the  5th 
February,  1761  ;  the  tenant  had  one  year  to  renew  ;  so 
there  was  no  default  till  the  5th  February,  1762.  The 
second  life,  the  appellant's  father,  died  in  1 770,  consequently 
but  eight  years  had  elapsed  in  the  father's  time.  It  was 
sworn  by  two  witnesses  that  he  was  indolent,  disordered, 
and  paralytic.  One  witness  indeed  for  the  respondent  said 
that  he  was  only  gouty ;  but  be  that  as  it  may,  there  was 
no  evidence  to  shew  that  he  was  guilty  of  any  thing  but 
mere  neglect.  That  no  fraud  was  intended,  appears  clearly 
from  the  covenant  in  the  marriage  settlement  of  1738,  "  to 
renew  from  time  to  time."  When  the  father  died,  which 
was  in  1770,  the  appellant  was  under  age.  By  the  cove- 
nant he  had  a  year  to  renew.  That  would  bring  it  to  1771. 
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From  thence  to  tlie  filing  of  the  bill  only  four  years 
elapsed,  and  it  did  not  appear  that  he  had  then  the  lease 
in  his  possession ;  so  that  no  great  neglect  is  imputable  to 
him  on  the  fall  of  that  life.  The  last  life  dropped  in  De- 
cember 1773.  Until  December  1774'  there  was  no  neglect, 
and  the  bill  was  filed  in  June,  1775,  so  that  the  whole  ne- 
glect imputable  to  this  unfortunate  family  is  only  thirteen 
years  after  the  fall  of  the  first  life,  four  after  the  second, 
and  after  the  third,  only  six  months.  There  have  been 
many  instances  where  the  courts  have  relieved  after  much 
longer  neglect.  The  case  of  Munsell  v.  Blessington  I  have 
perfectly  in  my  recollection.  I  was  counsel  in  it  myself; 
but  I  nevertheless  directed  a  copy  to  be  taken  from  the 
register's  notes  respecting  the  dates.  The  original  lease 
was  made  in  1692.  The  fine  to  be  paid  on  renewal  was 
£500.  That  was  really  an  object !  The  first  life  dropped 
in  1704,  the  second,  in  1729,  and  as  the  noble  viscount  has 
stated,  the  landlords  were  incapacitated  to  renew  till  the 
year  1732.  In  that  year,  Charles  Lord  Blessington  died 
without  issue,  and  then  Lady  Mountjoy  and  her  son,  after- 
wards Lord  Blessington,  had  power  to  renew.  In  1736, 
and  not  till  then,  a  bill  was  filed,  but  no  proceedings  were 
had  on  it.     In  1751  the  last  life  dropped,  and  an  ejectment  * 

was  brought;  and  then  in  17S6  a  bill  was  filed  five  years 
after  the  fall  of  the  last  life  and  the  bringing  of  the  eject- 
ment. No  case  could  be  more  litigated  than  that  was,  and 
Bowes,  who  was  then  Lord  Chief  Baron,  decreed  a  renewal 
upon  payment  of  fines  according  to  the  computation  estab- 
lished in  in  Sweet  v.  Anderson.  That  decree  was  appealed 
from  and  affirmed.  In  that  case  there  had  been  a  much 
greater  lapse  of  time  than  in  the  present.     The  three  lives     'i'"ty  '■eieves 

OX  X  6V'6n  Wn6r6   8.11 

were  all  gone  before  the  bill  was  filed,  and  therefore  it  is  lives  are  drop- 

a  strong   authority  to  shew  that  where  all  the  lives  are  ped. 

dropped,  courts  of  Equity  can   relieve  as  much  as  if  one 

life  had  remained.  The  noble  viscount,  to  combat  this,  has 

cited  a  decree  of  the  court  of  Exchequer,  and  has  stated 

that  as  to  one  denomination  there  was  a  decree  for  the 

tenant,   because  one  life  subsisted  ;  and  as   to  another  the 

renewal  was  refused,  because  the  three  lives  were  gone.     I 

have  heard  from  one  who  was  counsel  in  that  cause,  that 

the  determination  went  on  a  clause  of  non-alienation.     A 

bill  had  been  filed  by  a  person  who  claimed  in  contradiction 

to  that  clause ;  but  afterwards,  when   the  original   tenant 

took  a  re-conveyance  and  filed  a  bill,  then  the  court  refused 

to  decree  a  renewal,  because  they  said  the  estate  was  gone, 
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and  nothing  remained  to  be  re-conveyed  by  the  mortgagee. 
If  the  decree  had  been  made  on  the  ground  that  all  the 
lives  were  gone,  there  ought  to  have  been  an  appeal.  It 
was  contrary  to  a  number  of  cases  which  have  been  de- 
termined here  and  ratified  in  England. 

When  we  speak  of  the  lapse  of  time,  and  of  the  effect 
Where  the  fine  of  it,  let  US  attend  to  the  value  of  things,  and  that  will  re- 
interesl'valtr^  move  every  doubt.  The  fine  was  only  £20,  the  interest  on 
bie,  it  is  a  pre-  ^^at  at  £6  per  Cent,  would  be  but  £l  4s. ;  the  value  of  the 
sumption  that  lands  is  perhaps  from  ^300  to  £.500  per  annum.  To  think 
the  tenant  would  that  any  man  in  his  senses  would  risk  such  a  property  from 
not  iroin  fraud     f^^ud,  in  order  to  save  ^620,  or  defer  paying  it  to  save  the 

risk  so  much  to    .    ,  i  •    i    •     i  /-...-        i  i      t       ?i^  77         -r       j 

save  so  little,  interest,  which  is  but  ^el  4s.  is  absurd.  In  Munsell  v.  Liora 
Blcssington,  the  fine  was  an  object.  Here  the  sum  tender- 
ed by  the  appellant  was  the  utmost  that  Lord  Muskerry 
could  be  entitled  to.  The  four  fines,  with  the  interest, 
amount  to  s6l8  only,  and  for  that  sum  the  noble  Lord 
seeks  to  get  an  estate  of  about  £500  per  annum.  That 
ould  be  cruel  to  the  highest  degree. 
Arguments  have  been  drawn  from  the  appellant's  con- 
duct during  the  suit.  I  did  not  think  that  this  could  have 
been  relied  on  seriousl}?;  but  let  us  see  what  this  conduct 

'  was  :  the  appellant  had  made  the  tender  on  the  6th  June, 

(not  shortly  after  the  service  of  the  ejectment,  as  is  stated 
in  the  respondent's  case,  but  on  the  very  day).  On  the 
30th  of  the  same  month  the  bill  was  filed.  So  early  as 
the  21st  July,  the  order  was  made  upon  the  motion  of  the 
respondent  for  a  dedinms  to  take  the  answer.  By  the  estab- 
lished rule  of  the  court  the  plaintiff  is,  upon  stich  an  ap- 
plication, entitled  to  an  injunction  of  course,  instead  of 
having  terms  imposed  on   him.     That  rule  was  not  in  the 

.  .  present  case  observed.     But  an  order  was  made  upon  the 

plaintiff  to  give  judgment  in  the  ejectment;  to  pay  the  rent 
due;  to  give  security  lor  the  mesne  rates,  and  to  speed  his 
cause.  It  was  an  order  for  which  I  cannot  see  any  foun- 
dation. If  the  appellant  had  applied  to  the  court  for  any 
extraordinary  favour,  it  might  have  been  right  to  put  him 
under  terms  ;  but  here  the  defendant  applies  for  a  favour 
which  he  not  only  obtains,  but  the  plaintiff  is  put  under 
terms,  which  were  the  cause  of  all  the  subsequent  conduct, 
that  is  now  called  litigious.  That  order,  if  appealed  from, 
I  am  convinced  would  have  been  set  aside.  But  where 
does  this  litigious  conduct  appear  ?  When  that  order  was 
made  there  was  no  ground  for  that  censure.  Magrath  gave 
consent  for  judgment  immediately.  This  was  the  only  thing" 


LAW  OF  RENEWALS.  133 

he  had  in  his  power  to  do.  The  other  order  itself  took 
away  his  credit;  and  with  it  the  ability  of  complying  with 
tlie  other  parts  of  it.  With  the  greatest  difficuhy  he  raised 
the  sum  of  £327,  which  was  five  pounds  and  some  shillings 
short  of  the  rent  due;  this  he  paid  to  the  respondent,  but 
security  for  the  mesne  rates  he  could  not  give,  and  on  that 
account  Lord  Muskerry  was  allowed  to  take  out  execution 
on  the  judgment.  It  is  said  that  that  judgment  is  deci- 
sive. But  I  say  to  this  hour  it  is  not  decisive.  Can  it  be 
said  that  a  court  of  Equity,  on  hearing  the  cause,  had  not 
that  judgment  under  its  control  ?  The  order  was  subject 
to  the  court  of  Chancery,  in  which  it  was  conceived,  and 
consequently  the  judgment  founded  upon  it,  and  both  are 
now  subject  to  the  control  of  this  house.  1  have  hitherto 
said  nothing  of  the  Tenantry  Act,  in  order  to  shew  that 
independent  of  it  the  appellant  is  entitled  to  a  decree. 
The  principle  so  much  relied  on  is,  that  the  House  of 
Lords  in  England,  being  the  dernier  resort^  the  last  deter- 
mination there  establishes  the  equity  of  this  land.  I  deny 
that  principle.  There  can  be  no  doubt  that,  if  there  had 
been  then  an  appeal  to  the  House  of  Lords  of  England, 
the  Chancellor  would  have  adhered  to  his  former  opinion 
in  the  decision  of  Mwray  v.  Bateman.  But  was  not  the 
equity  of  this  country  as  much  established  by  the  determi- 
nation of  his  predecessors  through  a  numerous  succession 
of  cases  ?  Shall  it  be  in  the  pov/er  of  one  Lord  Chancel- 
lor to  overturn  the  eqtiity  that  had  been  laid  down  in  a 
series  of  determinations,  and  to  say,  that  his  decision  last 
given  shall  establish  the  equity  of  the  land  ?  That  is  a 
doctrine  I  deny. 

Let  us  now  consider  the  act.     It  is  in  the  memory  of  itwas  witiiin 
many,  and  in  my  own  particular  knowledge,   that  that  law  the  knowledge 
was  framed  purposely  to  remove  the  impression  that  had  ^^  ^°"^  ^^^y 
been  made  by  the  opinion  of  the  present  Lord  Chancellor  ^'^^'^   enant 
of  England,  in  that  case  or  Murray  v.  Bateman.     But  con-  to  remove  the 
sider  what   was  then  the  situation  of  this  country.     The  impression  made 
dernier  resort  was  then  in  the  Lords  of  England.     We  by'i'e opinion 
stood  in  a  different  relation  to  England  from  what  we  do  j*^^^.  °^  Bateman 
at  px'esent.  It  was  necessary  to  be  on  a  good  footing  with  the  «.  Murray. 
Chancellor  of  England.  It  was  necessary  to  treat  him  with 
delicacy.  The  act  therefore  was  dexterously  and  cautiously 
worded,  not  to  give  him  offence.  It  did  not  impeach  his  deci- 
sion as  wrong,  and  contrary  to  the  equity  of  the  land  j  for 
then  we  should  have  been  certain  that  it  would  have  been 
thrown  out.  The  history  of  the  proviso  is  curious.  There  was 
no  such  clause  in  the  bill  when  it  passed  the  Commons. 
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History  of  its      Great  application  was  made  to  oppose  the  bill  on  both 
proviso.  sides  of  the  water.     It  was  usual   in  England  to  refer  our 

bills  to  the  Attorney  and  Solicitor-General,  and  some  of 
those  Attornies  and  Solicitors'-General  have  given  them 
over  lo  a  lower  class  of  people,  who  made  a  pi'actice  of  de- 
riving profit  to  themselves  by  altering  them.  This  proviso 
was  there  inserted  no  one  knows  how  !  but  there  is  not  a 
Lord  who  hears  me,  that  does  not  suspect  that  it  was  done 
by  private  application.  It  often  happens  that  fraud  defeats 
its  own  end.  Those  persons,  whoever  they  were,  that  pro- 
cured this  proviso  to  be  added  to  the  act,  did  not  know 
that  it  would  have  no  operation,  at  least  none  that  would 
answer  the  purpose  it  was  intended.  It  cannot  operate  on 
any  part  of  this  act,  but  such  as  is  introductory  of  a  new 
law.  If  it  could  have  any  other,  and  such  as  is  contended 
for,  it  would  repeal  the  present  equity  for  so  much,  and  so 
the  legislature  who  meant  to  establish  the  old  equity  of  the 
land,  would  in  fact  have  destroyed  it.  It  does  provide  that 
nothing  therein  contained  shall  affect  suits  commenced  be- 
fore the  15th  May,  1780,  that  is,  supposing  it  to  be  a  new 
law  ;  for  if  it  were  in  force  before,  suits  commenced  before 
that  time  must  have  been  subject  to  its  operation.  It  has 
been  said  that  Lord  Muskerry  was  in  possession  on  the  7th 
September,  at  the  time  of  the  passing  of  the  act,  and  there- 
fore that  it  was  conclusive  against  the  appellant.  But  have 
I  not  shewn  that  the  judgment  was  subject  to  the  order  of 
the  court  of  Chancery,  and  consequently  is  now  subject  to 
the  order  of  this  House  ?  It  is  said  it  was  an  ejectment 
on  the  title.  True  ;  for  had  it  been  an  ejectment  for  non- 
payment of  rent,  it  would  have  set  up  the  lease;  but  be 
that  as  it  may,  the  judgment  and  execution  were  subject  to 
the  order  of  this  House. 

It  is  said  that  it  will  be  a  great  hardship  on  Lord  Mus- 
kerry if  he  should  be  obliged  to  account  for  the  profits  of 
the  land  for  the  time  that  he  has  been  in  possession.  Is 
not  that  the  case  of  every  landlord  who  recovers  under  an 
habere  for  non-payment  of  rent  ?  Must  they  not  always 
account  for  profits,  if  the  tenant  choose  to  redeem  ?  But 
if  there  be  any  hardship  on  Lord  Muskerry,  he  has  brought 
it  on  himself  by  going  into  possession.  This  case  is  clearly 
within  the  meaning  of  the  act,  and  the  proviso  does  not  in 
any  sort  prevent  it,  for  it  affects  only  that  part  which  in- 
troduces a  new  law ;  otherwise  it  would  be  a  repeal  for  so 
much. 

A  motion  was  made  to  reverse  the  decree  of  the  court  of 
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.  Chancery,  upon  which  the  House  divided  :  Contents,  4. 
Not  Contents,  5. 

It  was  then  ordered  and  adjudged,  that  the  appeal  be  Decree  affirmed, 
dismissed,  and  the  decree  therein  complained  of  affirmed. 
1  Ridg.  P.  C.  4-69,  and  Vern.  and  Scriv.  166. 

Observatt07is  on  the  Case  of  Magrath  v.  Lord  Muskerry. 

Lord  LifFord,  like  the  great  Lord  Hardwicke,  filled  obserTations  on 
the  office  of  Lord  Chancellor  during  a  period  of  twenty  the  case  of  Ma- 
years  ;  and  further  resembled  that  first  of  British  judges,  ?'"'»*'>  "•  ^"s- 
although  worst  of  British  statesmen,  in  some  of  the  highest  ^^"^' 
judicial   attributes,    deep    knowledge,    stern   impartiality, 
unwearied  patience,  and  unconquerable  good  humour.  By 
the  efforts  of  such  qualities,  each  of  which,  however  diffi- 
cult may  be  its  attainment,  is  yet  essential  to  the  duties  of 
a  judges;    Lord  Hardwicke  was   enabled,    during    those 
twenty  years  in  which  he  held  the  great  seal  of  England, 
to  record  that  high  pile  of  equity  decisions,  which  occupied 
Chancery  during  that  period,  in  a  manner  so  applauded 
by  cotemporary  authorities,    that  no   one  of  these  deci- 
sions was  ever  reversed ;  and  so  sanctioned  by  the  test  and 
experience  of  posterity,   that  they  still   and  are  likely  to 
shine  hereafter  among  the  first  lights  of  British  equity  and 
jurisprudence. 

This  non-reversal  is  an  extraordinary  distinction,  perhaps 
not  unmixed  with  fortunate  accident;  few  judges  have  attain- 
ed it ;  perhaps  none  have  a  right  to  expect  it.  In  this  parti- 
cular, however,  the  resemblance  fails  between  Lord  Hard- 
wicke and  Lord  Liffiard  :  the  judgments  of  Lord  Liffijrd, 
on  important  cases  in  reference  to  this  subject  of  renewals, 
have  sustained  reversals  in  both  countries ;  namely,  by  the 
House  of  Lords  in  England,  when  the  appellate  jurisdic- 
tion was  there,  and  the  House  of  Lords  in  Ireland,  when 
that  jurisdiction  was  transferred  or  restored  to  this  country. 
The  former  case  of  reversal  was  Bateman  v.  Murray ;  and 
the  latter  Freeman  v.  Boyle.  Even  in  the  present  case, 
Magrath  v.  Muskerry^  the  Lords  who  attended  the  hearing 
of  the  appeal  seemed  to  have  been  divided  in  their  opi- 
nions, and  almost  equally,  the  numbers  on  a  motion  to  re- 
verse the  decree  of  Lord  Liffiard  being,  Contents  4,  Not- 
contents  5  :  so  that  the  judgment  of  Lord  Liffbrd  in  the 
court  below,  was  only  affirmed  by  a  majority  of  one,  in  a 
case  wherein  his  own  vote  reckoned  one  ;  so  that  the  opi- 
nion of  the  House  may  be  considered  as  equally  divided  ; 
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and  therefore  neutralized  in  respect  to  any  extra-sanction, 
which  the  decree  of  the  Chancellor  in  this  case,  could  de- 
rive from  its  affirmance  by  the  Lords.  Nor  can  it  sur- 
prise the  attentive  reader  that  such  a  difference  of  opinion 
should  exist  on  a  reconsideration  of  the  grounds  on  which 
this  decree  was  founded  ;  the  principles  of  which,  as  stated 
by  Lord  Lifford  himself  on  the  appeal,  appear  so  difficult 
to  reconcile  with  the  principles  laid  down  by  his  Lordship 
in  the  case  of  Boyle  v.  Li/saght^  little  more  than  a  month 
previously. 
Contrariety  of  The   Contrariety  of  Lord   Lifford's  opinions  in  these 

Lord  Lifford's  j^,^  ^^ggg  ^^,^  chiefly  referrible  to  the  legal  proposition  pe- 
Bojiet>.Ly-  culiar,  Dut  most  important  to  Ireland,  namely,  whether  a 
saght,  and  in  tenant,  Under  a  lease  of  lives  renewable  for  ever,  has  any 
Magrathr.Mus-  right  to  a  renewal  from  a  court  of  Equity,  after  all  the 
kerry.  Wves  have  been  suffered  to  drop.     It  seems  to  the  Editor 

that  Lord  Lifford,  in  his  judgment  on  the  appeal  case  of 
Boyle  v.  JLysaglit^  expressed  an  opinion,  that  under  such 
circumstances  the  tenant  could  have  a  right  to  a  renewal, 
and  expressed  that  opinion  distinctly  and  repeatedly.  And 
it  further  seems  to  the  Editor,  that  his  Lordship,  within 
five  weeks  after,  in  his  judgment  on  the  appeal  oi  Magraih 
V.  Muslcerry^  expressed  the  opinion,  that  the  tenant,  under 
such  circumstances,  could  not  have  a  right  to  a  renewal, 
and  expressed  this  opinion  distinctly  and  repeatedly. 

This  variance  of  opinions  in   this  excellent  judge  was 
a  matter  of  surprise  and  difficulty  to  the  authorities  and 
practitioners  of  the  law  in  his  day;  and  it  is  calculated  to 
create  a  like  surprise  and  difficulty  in  those  days,  that  the 
former  of  those  opinions  seems  to  have  been   entertained 
judicially  by   Lord  Redesdale;    and   the  latter   by  Lord 
Eldon.     It  is  not  however  so  surprising  that  the  two  last 
mentioned  Lords,  should    differ  from   each   other,   as   that 
Lord  Lifford  should  differ  so  widely  from   himself  on  the 
same  proposition  and  within  such  a  short  space  of  time. 
Opinion  of  Lord         This  Contrariety  of  opinion  was  first  suggested  by  Lord 
Liftord  that  te-    Pcry  in  the  case  of  Magrath  v.  Muskeny.     The  extracts 
nant  cannot  re-    from  the  judgment  of  Lord  Lifford   in  Boyle  \.  Lysaght, 
livrstre'd'ry''^  which  the  Editor  in  this  treatise  has  annexed  to  the  con- 
ped.  elusion  of  that  case,  vide  ante,  will  shew  the  opinions  ex- 

pressed by  his  Lordship  in  respect  to  the  proposition  lately 
referred  to ;  and  the  following  extract  from  this  case  will 
shew  the  variant  opinion  of  his  Lordship  in  respect  to  that 
same  proposition.  "  Accordingly,  in  conformity  to  what 
was  laid  down  in  the  House  of  Lords  of  England,   that 
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vvliere  one  of  the  lives  was  still  in  boin^,  there  ivas  a  legal 
estate  for  the  equity  to  attach  upo?if  they  decreed  a  renewal 
of  the  latter,  but  disn)issed  the  bill  as  to  the  former.  That 
case  determi7ied,  that  if  all  the  lives  xvere  gojie,  the  tenant 
was  not  entitled  to  a  renewal ;  if  there  was  one  remaininf^, 
he  was.  Therefore  exclusive  of  any  other  reason,  it  would 
have  been  strfficient  for  my  determiyiation,  that  all  the  lives 
were g07ie !"  vide  Magrath  v.  Miiskerry^  1  Ridg.  P.  C.  493. 
Jiidg.  of  Lord  Liffbrd. 

"  I  do  not  deny,  that  at  law  the  term  may  he  gone,   but  Opinion  of  Lord 
it  is  admitted  at  the  bar,  that  upon  a  bill  properly  framed  Lifford,  that  he 
a  court  of  Equity  could  supply  the  want  of  a  surrender ;  can. 
so  that  it  is  a  case  where  a  court  of  Equity  could  relieve. 
There  is  in  the  bill  a  prayer  of  general  relief,  and  a  court 
of  Equity  will  adapt  its  relief  to  the  circumstances  of  the 
case ;  it  would  consider  the  tenant  as  much  rclieveable  by 
supplying  a  surrender,  as  by  decreeing  a  renewal  in  com- 
mon cases.     As  to  the  term^s  being  at  an  etid,  it  is  quite  out 
of  the   case,  in    the  consideration   of  a   court  of  Equity." 
Vide  Boyle  w.  Lysaghf,   1    Ridg.  P.  C.   ^U.  Judg.  Lord 
Liffbrd. 

The  unprofessional  reader  will  here  observe,  that  the 
phrase  "  term  being  gone,"  means,  the  freehold  term  under 
the  lease:  that  is,  that  all  the  lives  were  dropped  and  years 
gone,  and  therefore  cannot  mistake  the  meaning  of  the  last 
mentioned  opinion  ;  or  the  following  additional  one,  from 
Lord  Lifford  on  tfie  same  point:  ^^  It  is  because  the  term 
is  gone  at  law,  that  it  is  necessary  and  proper  to  come  into 
a  court  of  Equity,  and  upon  that  ground  the  court  will 
afford  relief" — ih.  414. 

The  proposition  in  discussion  must  be  now  clear  to  every 
man,  professional  or  not ;  namely,  can  the  tenant  renew 
after  all  the  lives  are  gone :  and  it  must  be  equally  clear 
that  in  the  former  case.  Lord  Lifford  said  he  could  ;  and 
in  the  latter,  his  Lordship  said,  the  tenant  could  not.  Nei- 
ther can  the  Editor  comprehend  how  the  enactment  of  the 
statute  can  affect  this  contrariety  of  judicial  opinion.  There 
was  an  interval  between  the  reversal  oi' Batemanv.  Murray^ 
and  the  enactment  of  the  Tenatitry  Act,  within  v.hich  the 
law  on  this  subject  might  have  been  considered  as  unfixed; 
but  these  two  decrees  did  not  occur  within  that  period  ; 
they  occurred  after  the  Tenantry  Act :  they  could  not  be 
influenced  by  the  reversal  of  Batenian  v.  Murray,  because 
they  were  made  after  tlie  statute,  whereby  that  reversal 
was    counteracted  :   they  could  not  be  influenced  by  the 

T 
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new  law  enacted  by  the  Tenantry  Act,  because  they  were 
within  its  exception,  as  being  cases  where  suit  had  com- 
menced ;  therefore  they  were  only  within  the  declaratory 
part  of  the  statute;  that  is,  within  the  old  equity  of  Ireland, 
and  altogether  unaffected  by  the  statute :  therefore  the  sta- 
tute affords  no  solution  to  the  contrariety  of  opinion  sug- 
gested by  the  judgments  of  Lord  Lifford  in  the  cases  of 
Boyle  V.  Lysaght  and  Magrath  v.  MiisJcerry. 

It  may  here  be  observed  that  the  case  of  O'Ncil  v.  Jones t 
which  immediately  precedes  the  case  o^  Boyle  v.  Lysaght 
in  this  Treatise,  and  which  did  precede  it  in  order  of  time, 
is  an  authority  in  favour  of  Lord  Lifford's  first  opinion  on 
this  subject,  decreed  by  Lord  Lifford  himself,  when  the 
Tenantry  Act  was  then  two  years  in  operation  ;  and  which 
case  certainly  decided,  that  a  renewal  could  be  decreed 
when  all  the  lives  were  gone ;  or  as  his  Lordship  expresses 
it,  "  when  the  term  was  gone."  Even  the  case  of  Freeman 
V.  Boyle^  which  clearly  occurred  after  the  reversal  in  Bate- 
man  V.  Murray,  and  before  the  Tenantry  Act,  and  wherein 
the  Chancellor's  decree  was  made  in  that  interval ;  and 
wherein  the  three  lives  were  gone,  yet  this  decree  of  Lord 
Lifford,  although  made  during  that  interval,  in  which,  as 
lie  says,  the  reversal  in  Bateman  v.  Murray,  might  be  con- 
sidered as  giving  the  law  to  this  kingdom,  his  Lordship's 
decree  in  that  case  was  reversed  by  the  Irish  House  of 
Lords  in  the  next  session  after  the  appeal  case  of  Magrath 
V.  Muskerry,  and  therefore  becomes  the  case  next  in  order. 
Lord  Lifford  was  opposed  in  his  judgment  on  this  case 
Lord  Pery  one  ^y  Lord  Pery  j*  an  eminent  name  at  that  time  in  reference 
of  tb  ^enaiur*  '°  ^^^  ^^^  ^"*^  ^^^^  legislation  of  Ireland  ;  a  man  who,  as 
Act.  Hardy  says,  was   "  master  of  his  profession,"  although  he 

declined  to  fill  any  office  therein,  and  well  skilled  in  the  du- 
ties of  legislation,  and  interests  of  his  country ;  although 


*  Edmund  Sexton  Pery,  first  Lord  Pery,  was  born  in  April, 
1719,  vvas  called  to  the  Irish  bar,  and  shortly  after  became  a 
member  of  the  Irish  House  of  Commons  in  the  year  1751.  He 
was  the  leader  of  what  was  called,  the  Flying  Squadron,  a  party 
attached  neither  to  the  Court  nor  to  the  Opposition,  and  occa- 
sionally joining  both.  When  acting  with  the  administration  he 
was  offered  the  place  of  Solicitor-General,  which  he  declined  in 
consideration  to  his  friend  Mr.  Gore,  (Lord  Annally,)  who  then 
held  that  place.  He  tvns  master  of  his  profession  ;  and  not  only 
that,  but  an  admirable  Member  of"  Parliament.    It  may  be  justly 
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be  never  would  accept  a  ministerial  situation.  He  was,  as 
Hardy  informs  us,  one  of  the  framers  of  the  Tenantry  Act; 
and  of  course  among  the  best  qualified  to  give  just  and 
well  founded  opinions  in  respect  to  the  new  law  which  it 
enacted.  He  had  been  elected  Speaker  of  the  Irish  House 
of  Commons,  in  three  successive  Parliaments,  in  1771, 
1776,  and  1783,  and  of  course  filled  that  office  at  the 
time  when  the  Tenantry  Act  was  in  progress  through  that 
branch  of  the  legislature.  Mr.  Pery,  as  Speaker  of  the 
House  of  Commons,  was  far  more  than  its  Moderator,  or 
the  Master  of  its  ceremonies:  his  mind,  as  Hardy  remarks, 
seemed  to  keep  pace  with  every  question,  and  follow  the 
the  debate  in  all  its  various  forms.  In  fact  his  great  know- 
ledge of  his  country  and  its  laws  mixed  itself  with  the  for^ 
mation  of  every  statute  of  great  public  interest,  and  con- 
tributed to  guide,  modify,  and  improve  it  through  its  pro- 
gress. He  was  acquainted  not  only  with  the  provisions, 
but  the  history  of  every  important  statute  of  those  times, 
and  has  given  us  in  the  case  of  Magratli  v.  Muskerry,  the 
history,  and  a  curious  one,  of  the  proviso  to  that  statute. 
He  says  no  such  proviso  made  part  of  the  bill  when  it  was  uj^  {,5^^^^  ^^ 
sent  over  from  this  country  to  England,  for  the  approbation  the  proviso 
of  the  British  minister,  and  that  that  proviso  was  in  all  pro-  thereof, 
bability  foisted  in  through  some  private  cabal,  for  some  indi- 
vidual interest,  by  some  assisting  clerk  of  the  English 
Attorney  or  Solicitor-General ;  who,  strange  to  say,  were 
at  that  time  in  the  habit  of  committing  such  duties  to  the 
management  of  such  subalterns- 

But  this  clandestine  introduction  of  the  proviso  failed  The  planners 
to  effect  the  object  of  its  planners:  that  object  doubtless  of  the  proviso 
was,  to  except  from  the  operation  of  the  statute  certain  '^^■'^^  "■  ^^^" 
cases  then  in  suit,  and  thus  leave  them  to  the  operation  °  ^^'^ ' 
of  that  English  equity  supposed  to  be  established    by  the 
reversal  in  Bateman  v.  Murray.      They  did  not  perceive 
that  the  previous  part  of  the  statute  made  it  declaratory  of 
the  old  law,   as  well  as  enactory  of  the  new. 


said,  that  there  was  scarcely  any  great  public  measure  adopted 
in  Ireland,  whilst  Lord  Pery  engaged  in  business,  which  had  not 
its  seminal  principle  in  his  comprehensive  mind.  The  Corn 
Laws,  the  Free  Trade,  the  Independence  of  the  Irish  Parliament, 
the  Tenantry  Bill,  were  framed  with  his  assistance,  and  would 
not  have  been  carried  without  it.  The  tillage  of  Ireland  may 
be  regarded  as  his  child. — 1  Hatdys  Life  ofCharlemont,   159. 
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_,         •  „  „„  Therefore,  althoiioh  their  proviso  took  these  cases  out 

The  proviso  ap-  ■  n    ,    ^  •      ^  p,  •  i. 

plies  only  to  the  ot  the  Operation  or  the  enacting  part  or  the  statute,  it  could 
enacting  part,  not  take  tliem  out  of  the  deckratory  part,  which  set  up  the 
old  Irish  equity ;  and  declared  that  that  equity  had  been 
the  law  of  Ireland  before  the  statute,  a?id  tip  to  the  time  of 
its  enactment.  Therefore  the  statute  excluded  the  English 
equity  altogether,  even  before  its  enactment ;  because  it 
declared  that  all  the  equity  before  the  statute  had  been  the 
old  equity  of  Ireland :  therefore  the  planners  of  the  pro- 
viso failed  to  get  their  cases  within  an  English  equity  ;  be- 
cause the  statute  operated  ex  /?05^  /ac/o  to  extinguish  it : 
for  a  declaratory  act  operates  ex  post  facto  :  and  they  failed 
to  exclude  these  cases  from  the  Irish  equity,  which  was 
their  real  object. 

These  considerations  form  the  ground  work,  as  they 
opinirn"b!tween  ^°  ^^^  Strength,  of  Lord  Pery's  argument  against  the  opi- 
Lord  Lifford  iiion  of  the  Lord  Chancellor  in  this  case.  Lord  Pery's 
and  Lord  Pery,  yicw  Simplifies  the  equity  of  Ireland  into  this  plain  and 
in  Magrath  v.  obvious  distinction,  namely  the  equity  created  by  the  statute, 
erry.  ^^^j  ^j^^  equity  declared  by  the  statute  ;  the  latter  being  the 

old  equity  of  Ireland,  and  the  former  that  same  old  equity 
with  the  simple  addition  that  the  indulgence  could  be  ter- 
minated by  notice  from  the  landlord  and  neglect  of  the 
tenant  to  comply  with  such  notice  within  a  reasonable  time. 
But  Lord  LifFord,  by  his  argument,  would  create  three 
equities;  ,fi>'sti  the  Irish  equity,  before  the  reversal  in  Bate- 
man  V.  Mw'raj/ ;  secondly^  the  English  equity,  from  that 
period  to  the  15th  May,  1780;  and  thirdly^  the  equity  un- 
der the  statute.  This  seems  to  the  Editor  to  be  one  source 
of  the  inconsistencies  which  occur  in  the  judgments  given 
by  Lord  Lifford  in  these  two  cases. 

A  further  difference  between  these  learned  Lords  is 
that  already  noticed,  respecting  the  proposition,  whether 
the  tenant's  right  is  gone,  by  all  the  lives  being  dropped. 
Lord  Pery  states  the  case  of  Munsell  v.  Lord  Blessington, 
greatly  litigated  before  Chief  Baron  Bowes;  in  which  a 
renewal  was  decreed,  although  the  bill  was  not  filed  until 
five  years  after  the  time  when  ail  the  lives  were  gone;  and 
that  decree  on  appeal  was  affirmed  by  the  Lords  of  Eng- 
land. He  adds,  that  a  number  of  cases  to  the  same  effect 
were  determined  in  Ireland  and  ratified  in  England. 
And  as  to  the  case  cited  by  the  Lord  Chancellor  of 
Hi/an  V.  Lord  Clonmore,  in  the  court  of  Exchecjuer,  he 
denies  that  the  decree  had  been  made  on  the  ground  that 
all  the  lives  were  jjone. 
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These  authorities,  together  with  G'Neil  v.  Jofies,  decreed 
by  Lord  Lifl'ord  himself,  wherein  all  the  lives  were  gone, 
together  with  his  Lordship's  own  opinions,  expressed  in 
the  case  of  Boyle  v.  Lysaghty  are  authorities  against  the 
opinion  expressed  by  him  on  this  matter  in  the  case  of 
Magrath  v.  Muskerry. 

Lord  Pery  further  differs  with  Lord  LifFord  in  the  im-  Equity  is  bound 
portance  which  the  latter  attaches  to  the  reversal   by  Lord  *?°"'"  ^^  pre^e- 
Thurlow,  in  Bateman  v.  Mwray ;  maintaining   that  that 
was  but  a  single  decision,  and  by  no  means  sufficient  to 
overturn  the  long  line  of  authorities   in  both  countries, 
which  had  decitled  the  other  way.      Our  system  of  equity 
is  a  laboured,  connected  system,   governed  by  established 
rules,  and  bound  down  by  precedents ;  and  is  not,  as  it  has 
been  unfairly  represented,  the  mere  decision  of  a  single 
judge.;  or  as  it  has  been   stated   by  Mr.  Selden,  with  more 
pleasantry  than  truth — *'  Foi  law,  we  have  a  measure,  and 
know  what  to  trust  to;  equity  is  according  to  the  conscience  taken"idea"*" 
of  him  that  is  Chancellor;  and  as  that  is  larger  and  nar-  thereof. 
rower,  so  is  equity.     'Tis  all  one  as  if  they  should   make 
the  standard  for  the  measure  of  a  Chancellor's  foot.   VVhat 
an  uncertain  measure  would  this  be  !  one  Chancellor  has  a 
long  foot,  another  a  short  foot;  a  third  an  indifferent  foot. 
It  is  the  same  thing  with  the  Chancellor's  conscience." 

It  would  be  in  some  respects  adopting  Selden's  idea  of 
equity,  if  the  single  authority  of  Lord  Thurlow,  or  that 
single  case,  namely  the  reversal  in  Bateman  v.  Murray^ 
could  overturn  a  long  line  of  previous  decisions  in  both 
countries,  which  determined  a  contrary  way. 

The  next  appeal  case  is  : 

April  8thf  1788. 


Edward  Dcane  Freeman,  Esq. 
Executor  of  Jane  Freeman, 
widow,    deceased,    who   was 
Devisee    and    Executrix    of 


ceased. 

Appellant. 

Jo/in  Boyle,  Esq. 

Respondent. 


John  Lord  Kingston  in  this  case  the 

being  seised  in  fee  of  the  Lords  reversed 

lands  hereinafter  mention-  ^'^  decree  of 

ed,    by_  jndenture,  four-  J'^T/ZIbe'^;': 


William   Freeman,  Esq.  de-  I  teenth  May,  1669,  demis-  nant's bill,  and 


ed  to  John  Freeman,  de-  declared  him 

ceased  by  the  followin<r  de-  ^"''••''''  *"  ^  "■«- 

•    .•  ct  7      »u      TVT      .1  newal  upon  the 

scription  :  "In  the  North  „,„ai  ter.ns  of 

West  end  or  Kilivallyvo-  pajing  septen- 

riehy,  including  Knock-  "'ai  fines  with 

ardgeahy,  Knocknanimy,  Kildinane,  Knaghall,  TulladufTe,  "*""'• 
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and  Lisnogreany,  part  retrenched  by  George  Mihill,  225 
acres  more  in  the  same,  besides  the  said  retrenchment,  and 
694-  acres  confirmed  to  Richard  Lord  Bishop  of  Ferns  and 
Leighlin,  by  purchase,  and  306  acres  confirmed  to  George 
Mihill,  173  acres,  be  they  more  or  less,  plantation  measure, 
being  in  the  barony  of  Derhallow  and  county  of  Cork," 
to  hold  the  aforesaid  number  of  acres,  with  their  and  every 
of  their  appurtenances,  unto  the  said  John  Freeman,  his 
executors,  administrators  and  assigns,  for  the  term  of  99 
years,  from  the  first  day  of  May,  then  preceding.  Pro- 
vided John  Freeman,  Edward  Freeman,  and  William  Free- 
man, the  children  of  said  John  Freeman,  the  lessee,  should 
so  long  live,  at  the  yearly  rent  of  £22,  subject  to  certain 
duties,  covenants,  conditions  and  agreements,  with  cove- 
nants for  perpetual  renewal. 

The  reversion  and  inheritance  of  said  lands  became 
vested  in  Bellingham  Boyle,  Esq,,  the  great  uncle  of  the 
respondent,  and  the  term  and  interest  of  John  Freeman, 
the  lessee,  became  vested  in  his  son  Edward,  upon  whose 
death  administration  was  granted  to  his  widow  Elinor ; 
John  Freeman,  one  other  of  the  lives  named  in  the  lease, 
having  also  died  ;  Bellingham  Boyle  by  indenture,  25th 
February,  1717,  demised  the  lands  to  Elinor  for  99  years, 
provided  William  Freeman,  senior,  of  Kilbarr)',  William 
Freeman,  junior,  his  son,  and  Jane  Freeman,  daughter  of 
Elinor,  or  any  of  them,  should  so  long  live,  at  the  same 
yearly  rents,  and  subject  to  the  provisoes,  covenants,  and 
clauses  in  the  original  lease  contained. 

Elinor  Freeman  died,  and  by  her  will  devised  her  in- 
terest in  the  lease  to  Jane  her  daughter,  who  afterwards 
married  Robert  Barry,  and  by  lease  and  release,  II th  and 
12th  August,  1718,  mortgaged  the  lands  to  John  Freeman 
of  Ballinguile.  Jane  died  25th  July,  1726;  and  John 
Freeman  the  mortgagee,  on  20th  June,  1727,  preferred  a 
petition  in  the  court  of  Exchequer,  stating  that  Bellingham 
Boyle,  the  elder,  was  dead,  and  that  the  reversion  and  in- 
heritance vested  in  Bellingham  Boyle,  his  nephew,  a  minor, 
that  Mary  Daliel  was  his  guardian,  and  praying  that  she 
might  execute  a  renewal,  by  inserting  the  name  of  Richard 
Freeman,  eldest  son  of  John,  the  mortgagee.  The  guar- 
dian put  in  answer,  and  it  was  ordered  by  the  court,  that 
she  should,  on  payment  of  a  yeai-'s  rent  as  a  fine,  and  all 
arrears  of  rent  and  duties,  for  the  use  of  the  minor,  perfect 
a  new  lease  to  the  said  John  Freeman,  and  insert  the  life 
of  Richard  Freeman,  pursuant  to  an  act  of  Parliament 
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for  enabling  guardians  and  others  to  renew  leases  of  lives  :  H'Anne,  c.  s. 
accordingly,  by  indenture  8th  July,  1727,  the  guardian  ex- 
ecuted a  renewal  for  the  like  term,  with  the  like  rents, 
clauses,  and  covenants  of  renewal  contained  in  the  original 
lease,  provided  W.  Freeman,  senior,  W.  Freeman,  junior, 
and  Richard  Freeman,  or  any  or  either  of  them,  should  so 
long  happen  to  live.  .  W.  Freeman,  senior,  purchased 
Barry's  equity  of  redemption,  and  obtained  a  reconveyance 
of  the  mortgage:  he  died  in  1732,  having  devised  his 
estate  in  the  premises  to  his  son  W.  Freeman  of  Castlecorr: 
Richard  Freeman,  one  other  of  the  cestui  que  vies,  died 
on  the  30th  December,  1736:  and  on  the  7th  Janu- 
ary, 1739,  W,  Freeman  of  Castlecorr,  nominated  to  Bel- 
lingham  Boyle,  who  was  then  of  full  age,  the  lives  of  John 
Bastable  and  W.  Freeman,  fourth  son  of  John,  as  two 
lives  to  be  inserted  in  a  renewal,  which  was  accordingly  ex- 
ecuted at  the  like  rent,  fines,  and  covenants  for  renewal, 
as  in  the  original  lease.  In  this  renewal  of  1739,  the  ori- 
ginal lease  of  1669,  the  renewals  of  1717  and  1727,  the 
payment  of  the  renewal  fines,  and  nomination  of  the  lives, 
are  all  recited;  it  is  also  recited,  that  the  covenant  for  re- 
newal was  a  covenant  for  renewal yor  ever,  and  it  is  set  forth 
vei'batim,  it  is  ihe  sam.e  as  the  covenant  in  Boyle  \.  Lysaght. 
W.  Freeman,  the  fourth  son  of  John,  died  in  1759,  and 
W.  Freeman  the  lessee  in  the  renewal  of  1739,  died  in 
1764-,  having  made  his  will,  and  appointed  Jane,  his  wife, 
his  sole  executrix  and  devisee.  Bellingham  Boyle  died  in 
1770,  leaving  the  respondent  his  eldest  son  and  heir  at 
law,  who  became  entitled  to  the  inheritance  of  said  lands, 
and  having  declined  to  execute  a  renewal,  a  bill  was  filed 
against  him  in  Chancery  on  the  12th  November,  1774,  by 
Jane  Freeman,  praying  that  the  respondent  might  be  de- 
creed to  come  to  an  account,  and  receive  what  should  ap- 
pear due  to  him  for  renewal  fines  and  interest  and  arrears 
of  rent,  and  that  thereupon  he  might  be  obliged  to  execute 
a  new  lease,  agreeable  to  the  terms  of  the  original  one.  In 
aid  of  the  relief  sought  by  the  bill,  it  was  stated  that  shortly 
after  the  death  of  the  cestui  que  vie  in  1759,  W.  Freeman, 
the  lessee,  applied  to  B.  Boyle  to  execute  a  renewal,  and 
made  such  surrender,  and  tendered  an  engrossed  draft 
of  a  new  lease,  and  such  fine  as  required  by  the  covenants 
in  the  original  lease ;  that  thereupon  B.  Boyle  agreed  to 
execute  a  renewal,  but  being  a  man  inattentive  to  business, 
or  for  some  other  reason,  he  put  off  the  execution  of  such 
renewal,   and  Mr.  Boyle  residing  chiefly  in  Dublin,  and 
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Freeman  in  the  county  of  Cork,  at  a  distance  of  120  miles, 
tlie  latter  was  disabled  from  pressing  for  a  renewal,  and 
was  the  more  ncijliy-ent  in  enforcing  it,  as  he  lived  on  terms 

.  Ill 

of  intimacy  and  friendship  with  Mr.  Boyle,  whom  he  knew 
to  be  a  man  of  honour  and  integrity.  That  Jane,  the  ex- 
ecutrix, applied  to  Mr.  Boyle,  who  promised  to  execute  a 
renewal  upon  his  arrival  in  Cork,  but  that  he  died  without 
executing  such  renewal.  That  the  respondent  was  applied 
to,  and  he  promised  to  execute  a  renewal,  and  in  particular 
that  Jane  Freeman  wrote  a  letter  to  the  respondent  in  No- 
vember, 1773,  in  which  she  informed  liim,  that  she  desired 
to  have  a  renewal  executed,  and  to  pay  him  all  fines  and 
rents  then  due;  which  letter  the  respondent  answered,  by 
a  letter  to  Matthew  Freeman,  son  of  Jane,  wherein  he  said, 
**  I  beg  you  will  be  so  good  as  to  make  the  best  apology  to 
Mrs.  Freeman  that  you  can,  and  assure  her  that  I  should 
have  answered  her  letter  long  since,  but  waited  till  my 
attorney  came  from  Dublin  ;  I  hope  very  soon  to  be  able  to 
perfect  them  for  her."  That  notwithstanding  this  letter, 
the  execution  of  the  renewal  being  postponed,  on  the  6th 
March,  1774,  a  sum  of  money  was  tendered  to  the  respond- 
ent, much  more  than  was  due  to  him  for  fines,  interest, 
and  rent,  in  order  that  he  might  take  whatever  sum  he 
claimed  to  be  entitled  to,  v\hich  tiie  respondent  refused, 
though  he  had,  since  his  age  of  twenty-one  years,  received 
the  rents  payable  out  of  the  premises. 

The  respondent  on  the  9th  Februai-y,  1776,  put  in  his 
answer,  and  a  further  answer  on  the  30th  June,  1777,  ad- 
mitting the  original  lease  and  renewals :  did  not  believe 
that  W.  Freeman  of  Castlecorr  applied  to  respondent's 
father  to  execute  a  renewal,  or  offered  to  pay  the  renewal 
fine,  or  make  such  surrender,  or  tender  such  engrossed, 
or  any  draft  of  a  new  lease,  or  that  his  father  agreed  thei'eto  ; 
on  the  contrary,  believed  no  such  application  was  ever 
made.  Denied  that  he  (the  respondent)  was  applied  to  by 
Jane  Freeman,  or  any  person,  to  execute  a  renewal  till 
some  time  in  the  year  1774,  about  three  years  after  he 
came  of  age,  when  a  sum  of  money  was  tendered  to  him, 
which  he  refused,  being  advised,  that  by  the  breach  of  the 
condition  in  not  surrendering  the  old  lease,  and  tendering 
a  new  one,  and  also  paying  the  renewal  fine  within  one 
year  after  the  death  of  the  cesiui  que  vies  respectively,  the 
lease  was  absolutely  at  an  end,  and  all  right  of  renewal  en- 
tirely barred  and  forfeited.  Admitted  the  letter  written  to 
M.  Freeman,  but  said  it  was  written  when  he  was  ignorant 
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of  the  covenants  contained  in  the  lease,  and  of  the  lives ; 
that  if  he  had  any  knowiedf^e  or  belief  of  the  wilful  neglect 
to  renew  the  lease  pursuant  to  the  covenant,  he  would  not 
have  expressed  any  intention  to  renew  the  same  either  by 
letter  or  otherwise. 

Jane  Freeman  replied  to  these  answers,  and  the  res- 
pondent rejoined,  and  issue  being  so  joined,  the  parties  en- 
tered into  a  consent,  which  was  made  a  rule  of  court,  14tli 
December,  1779,  that  the  following  matters  and  facts  should 
be  admitted  on  the  hearing  as  if  proved,  that  the  plaintiff, 
Jane  Freeman,  was  sole  executrix  and  devisee  of  William 
Freeman  ;  that  application  and  tender  of  fine  and  interest 
was  made  by  the  plaintiff  to  the  defendant,  6th  March, 
1774,  that  W.  Freeman  died  on  the  21st  of  May,  1764-, 
and  that  B.  Boyle  died  on  the  13th  May,  1771, 'that  the 
deed  of  the  7th  January',  l739,  should  be  read  as  proved  ; 
that  W.  Freeman,  one  of  the  cestui  que  vies,  died  6th 
June,  1759,  and  W.  Freeman  the  lessee,  another,  died  21st 
May,  1764. 

The  cause  was  heard  on  the  8th,  9th,  and  10th  days  of 
June,  1780,  when  the  Chancellor  (Lord  Lifford)  was 
pleased  to  dismiss  the  bill  with  costs.  After  pronouncing 
this  decree  of  dismissal,  to  wit,  in  1783  Jane  Freeman 
died,  having  bequeathed  to  the  appellant,  who  was  her  grand- 
son, all  her  real  and  personal  estates  and  effects  whatsoever, 
and  appointed  him  sole  executor. 

He  brought  this  appeal  to  reverse  the  decree  of  dis- 
missal, and  to  have  a  renev^^al  as  sought  by  the  bill. 

First.     Because  tenants  holding  under  leases  for  years  Leases  for  years 
determinable  upon  lives,  with  covenants  for  perpetual  re-  depending  upon 
newals,  are  entitled  to  the  same  relief  in  a  court  of  Fquity  ''^es,  are  sub- 
as  tenants  holdino:    under  leases  for    lives    renewable  for  stautiaiiy  the 

..  rv,^  '11  ri  1-  same  as  leases 

ever.  A  lease  of  99  years,  provided  any  one  of  triree  lives  f^j  1;^ 
lasts  so  long,  being  substantially  the  same  as  a  lease  for 
three  lives,  except  in  the  nature  of  the  estate;  but  courts  of 
Equity,  in  cases  of  tiiis  kind,  found  their  decrees  not  on 
the  nature  of  the  legal  estate,  but  on  the  covenant  of  per- 
petual renewal,  which  ought  to  have  the  same  operation  in 
both  cases. 

Secondly.  Because,  where  a  tenant  holding  under  a 
lease  for  lives  renewable  for  ever,  is  guilty  of  delay,  he  has 
no  greater  right  to  the  aid  of  a  court  of  Equity,  than  if 
he  held  under  a  lease  for  years  renewable  for  ever  ;  and  if 
the  breach  of  the  strict  terms  of  the  covenant  has  been 
uniformly  dispensed  with  in  the  former  case,  it  would  be 
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gone. 
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formance. 


unjust  to  enforce  them  in  the  latter,  the  inconvenience 
which  might  arise  would  be  great,  as  families  would  be  de- 
prived of  their  settlements,  and  creditors  of  their  security, 
equally  in  both  cases ;  it  is  a  sound  maxim  of  equity,  that 
where  there  would  be  the  same  mischief  there  should  be 
the  like  remedy. 

Thirdly.  Because  that  courts  of  Equity  do  not  found 
their  decrees  of  renewal  upon  the  property  of  a  freehold 
estate,  appears  from  this,  that  renewals  have  been  decreed 
where  all  the  lives  have  been  gone  for  many  years,  and  no 
legal  estate  whatsoever  existed  in  the  tenant,  upon  which 
the  decree  could  operate.  It  would  be  strange  to  suppose 
that  a  court  of  Equity  decreed  on  the  ground  or  properties 
of  a  legal  estate,  which  had  no  existence  ;  these  decrees 
have  been  founded,  not  on  technical  distinctions,  or  legal 
subtleties,  but  on  maxims  of  general  justice  and  sound  po- 
licy ;  on  the  real  intent  of  the  parties  to  give  a  perpetuity 
to  the  tenant,  and  on  the  ample  compensation  which  has 
been  made  to  the  landlord,  by  septennial  fines,  with  in- 
terest ;  reasons  which  all  apply  with  equal  force  to  leases 
for  years,  renewable  on  the  fall  of  lives,  as  to  leases  for 
lives. 

Fourthly.  Because  the  tenant  in  the  present  case  has 
complied  with  the  substantial  parts  of  the  covenant:  the 
rent,  fines,  and  interest  were  tendered  to  the  respondent, 
and  the  lives  were  nominated.  The  respondent  and  his 
ancestors  never  insisted  on  the  strict  performance  of  the 
terms  of  the  covenant ;  the  formal  surrender  of  the  old 
lease  by  a  regular  deed,  and  the  execution  of  the  new  one 
were  not  required  by  the  landlord,  but  were  uniformly  dis- 
pensed with  by  the  parties,  who  rested  satisfied  with  the 
payment  of  the  fine,  and  nominating  the  lives,  and  have 
by  their  repeated  acts  for  a  great  nuinber  of  years  put 
their  construction  on  their  own  covenant,  and  the  respond- 
ent did  by  his  letter  waive  all  former  laches,  if  any  there 
were,  and  did  promise  to  renew.    And 

Fifthly.  It  is  conceived,  that  if  a  landlord,  before  a 
breach  of  condition,  dispenses  with  the  performance  of  it, 
or  after  a  breach  of  condition  waives  the  forfeiture,  a  court 
of  Equity  will  not  suffer  such  landlord  afterwards  to  insist 
upon  the  forfeiture,  upon  account  of  the  non-performance 
of  that  condition,  with  which  he  so  agreed  to  dispense. 

For  the  respondent  it  was  argued  that  the  decree  ought 
to  be  affirmed. 

First.     Because  the  interest  conveyed  by  the  original 
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lease  and    subsequent   renewals,  is  manifestly  a  term  for    . 

1    ,  •       1  1  1         r  11        p   1-  "^   1  1       A  lerin  tor  years 

years,  (ieterminable  upon  the  tall   or  lives,   and  expressly  conditioned  to 
conditioned   to  be  void  upon  the  non-performance  of  cer-  be  void  upon 
tain  acts  by  the  tenant  within  a  limited  and  certain  time,  non-perform- 
and  beiufir  merely  a  term  for  years,   did  become  actually  a"ce  of  certain 

•  i«i  *^  y  ^  *t     sets    btjconics 

void  without  entry,  or  any  act  to  be  done  on  the  part  of  the  void  wiihout 
lessor,  upon  failure  in  the  tenant  to  perform  the  conditions  eiurj. 
imposed  upon  him,  upon  the  fall  of  any  of  the  lives. 

Second! ij.  Because  W^.  Freeman,  the  lessee,  the  per- 
son claimiuiy  an  interest  in  the  term  for  years,  demised  b}' 
the  renewal  lease  of  Jaiiuarj',  1749,  did  not  perform  the 
conditions  stipulated  by  the  said  lease,  widiin  twelve  months 
after  the  death  of  W.  Freeman,  the  son  of  John  Freeman, 
in  1759,  nor  at  any  time  during  his,  the  lessee's  life,  or  the 
life  of  B.  Boyle,  the  i-cspondent's  father,  who  was  then  en- 
titled to  the  inheritance  ;  and  Jane  Freeman,  who  on  the 
death  of  William,  the  lessee,  became  entitled  to  the  inte- 
rest in  tlie  term  for  years,  did  not  within  twelve  months 
after  the  death  of  William,  the  lessee,  nor  at  any  time 
during  the  life  of  B.  Boyle,  perform  the  said  condition,  in 
consequence  of  which  failure,  the  term  for  years  became 
absolutely  void,  and  incapable  of  being  renewed  or  revived. 

Thirdli/.  Because  the  principle  upon  which  courts  of 
Equity  have  heretofore  decreed  renewals,  namely,  the 
avowed  and  express  intention  of  the  parties,  that  the  te- 
nant should  upon  certain  terms  have  a  perpetual  interest, 
does  not  apply  to  this  case  ;  for  by  the  terms  of  this  lease, 
and  the  express  agreement  of  the  parties  to  it,  the  lessor, 
his  heirs  and  assigns,  even  though  the  tenant  should  have 
performed  the  condition  within  the  limited  time,  had  an 
oj)tion  to  refuse  accepting  the  surrender  and  fines,  and  in 
such  case  it  is  provided,  that  the  tenant  should  hold  for  the 
residue  of  the  term  of  99  years  then  unexpired ;  and  to 
decree  a  renewal  in  this  case  would  be  to  take  away  that 
option  of  the  lessor,  contrary  to  the  terms  of  the  agreement, 
and  to  put  a  different  construction  upon  the  covenant  from 
that  plainly  expressed  by  the  parties  themselves. 

Fourthlij.  Because  supposing,  but  not  admitting,  that 
the  tenant  in  this  case  had  any  original  equity,  that  equity 
has  been  forfeited  by  gross  laches,  for  it  does  not  appear 
that  during  a  period  of  fifteen  years,  from  1759,  the  time 
of  the  fall  of  the  first  life,  to  1775,  any  attempt  was  made 
towards  performing  the  condition,  nor  is  this  laches  in  any 
manner  whatsoever  accounted  for,  and  in  all  instances 
hitherto  such  gross  laches  has  been  considered  by  courts  of 
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Equity,  as  conclusive  evidence  of  fraud,  or  dereliction, 
either  of  which  is  sufficient  to  destroy  the  equity  of  a  tenant 
claiming  under  a  covenant  for  renewal.  This  principle 
was  recently  taken  up  very  strongly  by  this  House,  in  a 
case  {Magrath  v.  Muskeiry)  determined  subsequent  to  the 
act  passed  in  this  kingdom  for  the  relief  of  tenants  holding 
by  leases  with  covenants  for  perpetual  renewal. 

Fifthly.  Because  though  it  is  alleged  that  renewals 
were  demanded  by  W.  Freeman  from  the  late  B.  Boyle, 
father  to  t!ie  respondent,  and  also  by  Jane  Freeman,  and 
by  him  j)romised  to  be  executed,  yet  nothing  of  that  sort  is 
even  attempted  to  be  proved,  though  nothing  could  more 
easily  admit  of  proof,  if  such  had  existence. 

Sixthly,  Because  the  letter  mentioned  in  the  pleadings 
to  have  been  written  by  the  respondent  is  not  sufficient  to 
entitle  the  appellant  to  the  renewal  which  he  seeks;  this 
letter  will  prove  nothing,  unless  coupled  with  the  expla- 
nation given  of  it  by  the  respondent  in  his  answer;  and 
it  appears  evidently  from  the  style  in  which  it  is  written,  that 
business  was  at  that  time  an  object  very  little  in  the  con- 
templation of  the  respondent. 
jj  It  was  ordered  and  adjudged,  that  the  decree  of  dismissal 

Tersed.  complained  of  in  the  appeal  be  reversed  ;  and  it  was  de- 

clared that  the  appellant  was  entitled  to  a  renewal  accord- 
ing to  the  covenant  in  the  lease  of  7th  Jan.  1739,  upon  pay- 
ment of  all  arrears  of  rent  and  of  fines  with  interest,  ac- 
cording to  the  usual  course  of  the  court  of  Chancery  in 
such  cases.  And  it  was  ordered,  adjudged,  and  decreed, 
that  the  respondent  do  execute,  pursuant  to  the  said  cove- 
nant, a  new  lease  to  the  appellant  for  the  term  of  99  years, 
provided  the  said  appellant,  E.  D.  Freeman,  and  the  Rt. 
Hon.  Robert  Tilson,  Lord  Muskerry,  the  lives  nominated 
in  the  bill,  in  the  place  of  the  two  lives  which  had  then 
lallen,  and  such  third  person  as  the  appellant  should  no- 
minate in  the  place  of  J.  Bastable,  who  the  parties  admit 
died  about  two  months  ago,  or  any  or  cither  of  them,  shall 
so  long  live,  under  the  like  rents  and  fines,  conditions,  re- 
servations, covenants  and  clauses  as  in  the  said  lease  of  the 
7th  January,  1739,  on  the  appellant's  paying  a  fine  of  £22', 
with  interest  from  the  6th  June,  176Q,  another  fine  of -s£22, 
with  interest  for  the  same  from  the  6th  June,  1768,  ano- 
ther fine  of  £22,  with  interest  for  the  same,  from  the  21st 
May,  1765,  another  fine  of  £22,  with  interest  for  the  same, 
from  the  21st  May,  1770  ;  and  another  fine  of  £22,  as  and 
for  a  fine  on   the  nomination   of  a  life  in    the  room  of 
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J.  Bastable;  and  also  on  the  appellant's  paying  to  the  res- 
pondent all  rent  and  arrears  ot"  rent  due  to  the  respondent 
under  said  lease:  such  of  the  said  fines  as  became  payable 
to  B.  Boyle,  Esq.  respondent's  father,  in  his  life  time,  with 
the  interest  for  the  same  to  be  paid  to  the  personal  repre- 
sentative of  the  said  B.  Boyle,  and  the  remaining  fines  with 
interest  for  the  same  to  be  paid  to  the  respondent.     And  it 
was  further  ordered,  that  it  be  referred  to  a  master  to  take 
an  account  of  the  fines  and  interest  and  of  the  rents,  and 
of  what  the  respondent  made,  or  without  wilful  default 
might  have  made  of  the  lands  and  premises  comprised  in 
the  lease  from  the  time  he  got  in  possession  of  the  same:* 
and  if  it  should  appear  that  respondent  received,  or  might 
have  received  sufficient  to  satisfy  and  discharge  all  such 
fines,  together  with  interest  for  the  same,  and  also  all  ar- 
rears of  rent  due  to  him,  then  the  interest  upon  such  fines 
to  cease  and  not  to  be  computed  upon  such  fines  from, that 
time.     And  it  was  further  ordered,  that  respondent  should 
have  his  costs  in  Chancery,  making  allowance  for  the  costs 
paid  him  upon  the  dismissal.    And  if  it  should  appear  that 
any  balance  remained  in  the  hands  of  the  respondent,  the 
appellant  was  declared  entitled  to  the  same.      And  when 
the  master  should  have  made  his  report,  the  court  of  Chan- 
cery   to  give   all  necessary   directions  for   carrying    this 
judgment  and  decree  into  execution. — 2  Bidg.  P.  C.  69. 


*  To  explain  this  part  of  the  decree,  it  may  be  necessary  to 
mention,  though  it  does  not  appear  in  the  printed  cases,  that 
Mr.  Boyle  had  brought  an  ejectment  for  the  recovery  of  the 
lands,  upon  the  supposition  that  the  lease  was  forfeited  by  the 
neglect  to  surrender  it,  and  demand  a  renewal  within  the  time 
limited  by  the  covenant.  A  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  upon  a  point  reserved, 
"  Whether  Mrs.  Freeman  (the  defendant)  had  a  legal  subsisting 
interest  in  the  lands  during  the  life  of  John  Bastable,  the  sur- 
viving  life  in  the  renewal  of  1739,  then  and  still  living."  The 
defendant  neglecting  to  have  this  point  argued,  Mr.  Boyle  ob- 
tained judgment,  and  on  16th  May,  1781,  took  possession  under 
an  Habere.  An  ejectment  was  afterwards  brought  by  E.  D. 
Freeman  against  Mr.  Boyle,  in  which  the  former  recovered.— 
2  Ridg.  P.  C.  84-,  n.  vide  Vern.  and  Hcriv.  402. 
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Observations  on  the  Case  of  Freeman  v.  Boyle. 


Observations  on 
Freeinau  v. 
Boyle. 

The  term  was 
gone,  yet  a  re- 
newal decreed 
by  tLe  Lords. 


Three  charac- 
teristics of  the 
peculiar  eqoity 
ot  Ireland  as  to 
these  tenures. 


This  cause  was  heard  in  Cliancery  in  June,  1780, 
that  is,  after  the  reversal  in  Batcman  v.  Murray,  and  before 
the  enactment  of  the  Tenantry  Act:  Lord  LifFord  dis- 
missed the  bill  of  the  tenant,  and  his  decree  was  reversed  by 
the  Irish  House  of  Lords  in  eight  years  afterwards ;  shortly 
subsequent  to  the  decree  in  the  appeal  cause  of  Magrath 
V.  Muskerry.  The  opposition  to  his  Lordship's  legal  view 
of  that  case,  which  under  the  guidance  of  Lord  Pery 
had  so  nearly  overruled  the  Chancellor  in  the  House  of 
Lords,  in  Magrath  v.  Muskerry,  seems  to  have  been  entirely 
successful  in  this  case,  v.hich  came  on  before  the  same 
House  in  the  year  following,  and  added  another  authority 
to  the  many  already  pre-existing  of  the  tenant's  right  to 
renewal,  even  where  the  term  was  gone.  The  Editor  is 
the  more  anxious  to  mark  the  bearings  of  the  cases  on 
the  proposition,  whether  the  extinction  of  the  term  or 
the  freehold  extinguishes  also  the  tenant's  right  to  re- 
newal ;  because  an  opinion  to  that  effect  has  lately  been 
given  from  very  high  authority,  namely,  by  Lord  Eldon, 
when  giving  judgment  in  the  case  of  Fitzsimon  v.  Burton^ 
which  the  Editor  apprehends  is  not  consonant  to  the  tenor 
and  spirit  of  the  equity  decisions  respecting  this  equity  pe- 
culiar to  this  country.  There  can  be  no  doubt  that  it  is 
peculiar. 

First.  Because  the  old  equity  which  makes  a  part 
and  a  chief  part  of  the  present  Irish  equity,  is  manifestly 
peculiar  to  Ireland ;  so  maintained  by  the  high  equity 
tribunals  of  Ireland :  so  admitted  by  the  highest  equity 
tribunals  of  England;  as  well  as  by  Sir  Pe{)per  Arden, 
vide  ante,  i^.  .58  ;  and  admitted  by  these  tribunals  of  Eng- 
land to  be  the  law  of  Ireland. 

Secondly.  Because  the  compensation  for  the  lives 
dropped  as  well  as  those  that  might  have  been  dropped, 
without  which  compensation  there  could  be  no  equity  de- 
creed, has  been  received  and  admitted  by  the  high  equity 
tribunals  respecting  Ireland,  as  an  adequate  compensation 
established  on  the  principle  of  those  septennial  fines  intro- 
duced by  Chief  Baron  Gilbert  into  the  courts  of  Ireland  ; 
which  principle  so  introduced  is  peculiar  to  the  law  of  Ire- 
land ;  entirely  unknown  to  the  law  of  England  ;  and  is  ano- 
ther chief  characteristic  of  the  peculiarity  of  this  Irish  equity 
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in  the  administration  of  which  this  compensation  by  these 
septennial  fines  forms  a  main  and  essential  intrredient. 

Thirdly.  Because  the  Tenantry  Act  constitutes  a 
code  of  equity  law  totally  unknown  to  the  laws  of  Eng- 
land. 

About  a  year  after  the  renewal  of  this  decree,  on  the 
2Sth  April,  1789,  Lord  Chancellor*  LifFord  died,  after 
having  held  the  great  seal  of  Ireland  for  more  than  twenty- 
one  years,  and  was  succeeded  by  the  then  Attorney-Gene- 
ral, John  Fitzgibbon,  created  afterwards  Earl  of  Clare. 

There  is  but  one  reported  case  on  this  subject  during 
the  Chancellorship  of  Lord  Clare,  it  is  that  of 


*  The  following  list  of  Irish  Lord  Chancellors  is  cotempora- 
neous  with  the  legal  period  from  the  time  when  the  great  seal 
of  England  was  held  by  the  great  Lord  Bacon,  and  of  course 
includes  the  period  within  which  the  system  of  our  equity  juris- 
prudence was  organized  and  matured  into  its  present  form  and 
substance. 

Lord  Chancellors  of  Ireland. 

1619  Adam  Loftus,  afterwards  Viscount  Ely. 

1639  Sir  Richard  Bolton. 

1656  William  Steele,  Esq. 

1680  Sir  Maurice  Eustace. 

1665  Michael  Boyle,  A.  of  Dublin. 

1686  Sir  Charles  Porter. 

1687  Sir  Alexander  Fitton. 
1690  Sir  Charles  Porter. 
1697  John  Methuen,  Esq. 
1703  Sir  Richard  Cox,  Knt. 
1707  Richard  Freeman,  Esq, 
1711   Sir  Constantine  Phipps,  Knt. 

1714'  Alan  Broderick,  afterwards  Viscount  Middleton. 
1725  Richard  West,  Esq. 

1727  Thomas  Wyndham,  afterwards  Lord  Wyndham. 
1739  Robert  Jocelyn,  afterwards  Lord  Newport. 
1757  John  Bowes,  afterwards  Lord  Bowes. 
1767  James  Hewet,  afterwards  Lord  LifFord. 
1789  John  Fitzgibbon,  Earl  of  Clare. 
1802  John  Lord  Redesdale. 

1806  Rt.  Hon.  George  Ponsonby. 

1807  Thomas  Lord  Manners. 
1827  Rt.  Hon.  Sir  Anthony  Hart. 
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Joseph  Dcane  and  Ed'dcard  Dcane  Freeman  v.  The  Marquess 
of  Waterford. 

July  7,  1795.     Chancery — Before  Lord  Clare. 

Reasonable  ^^  1709  the  ancestor  of  the  defendant  demised  to  Ed- 

time  within  the  Ward  Deane,  (under  whom  the  plaintiffs  claimed,)  for  the 
act  is  no  more  lives  of  Edward  Deane,  George  Robins,  and  Joseph 
than  what  IS  ne-  Robins,  with  a  Covenant  for  perpetual  renewal.  Edward 
the  tenant  full  Deane,  the  cestui  que  vie,  died  in  174'8  :  of  the  other  lives, 
opportunity  for  one  dropt  in  1754,  and  the  other  in  1761.  From  thence 
ascertaining  the  tenant  Continued  to  occupy,  no  step  appearing  to  have 
'l'r°i^dieT'"'  ^^^"  ^^^^"  °"  either  side  until  February,  1793,  when  Mr. 
for  computing  Glascock,  the  solicitor  for  the  defendant,  informed  Mr. 
the  amount  of  Furlong,  the  soHcitor  for  the  plaintiff,  that  a  sum  was 
the  fine  due,  and  due  for  renewal  and  septennial  fines  and  interest  on  ac- 
for  preparing      ^.q^j^j-  of  said  lease,  amounting  to  ^150   13s.  and  furnished 

leases    and  ten-   i  .  .  .  r    ^       ^  ^     ^  •  i 

tiering  them  for  "^"^  ^'''-"  ^  copy  ot  the  lease,  and  also  with  a  computation 
execution.  of  the  fines  and  interests.     According  to  this  computation, 

Mr.  Glascock  calculated  fines  at  the  different  legal  rates 
Lord'^'ReCal  °^  interest  from  the  year  1717,  in  which  year  a  person 
Jackson  V.  named   Edward  Dean    had  died,  whom  as  he  conceived, 

Saunders.  and  as  defendant  insisted  was    the    cestui  que  vie  in  the 

lease;  but  the  plaintiffs  proved  this  to  be  a  mistake,  and 
that  the  Edward  Deane  named  in  the  lease  had  lived  till 
1748.  This  bill  was  filed  on  the  17th  of  March,  1794,  pray- 
ing a  renewal,  on  payment  of  all  such  rent  and  arrear  of  rent, 
fines,  and  septennial  fines  and  interesti  as  should  appear 
to  be  due  since  the  lives  actually  dropt. 

Lord  Chancellor.  (After  some  preliminary  observations 
on  the  statute  i9th  and  20th  Geo.  3,  the  cause  of  its  being 
enacted,  and  the  law  on  the  subject  as  it  had  previously 
stood.) 

In  construing  the  particular  clause  in  this  act,  upon 
which  the  present  question  depends,  I  shall  recur  to  the 
old  principle  of  equity  which  so  long  prevailed  in  decree- 
ing a  renewal  to  the  tenant.  The  act  declares,  that  unless 
the  tenant  shall  pay  his  renewal  fines  within  a  reasonable 
time  after  a  demand  made,  he  shall  forfeit  his  right  of 
renewal ;  and  the  single  point  in  this  case  is,  whether  under 
all  the  circumstances  which  are  in  proof,  the  plaintiff  has 
incurred  such  a  forfeiture.  It  certainly  appears  that  he 
has  been  guilty  of  gross  neglect,  unaccounted  for,  in  not 
renewing  his  lease:  the  first  life  fell  in  the  year  1748,  the 
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second  in  I75i,  and  the  third  in  1761  :  no  application  what- 
ever was  made  on  his  part  for  a  renewal.  But  in  Feb.  1793,  an 
apphcation  appears  to  have  been  made  to  him  on  the  part  of 
the  defendant :  Mr.  J.  Glascock,  the  agent  for  the  defend- 
ant, then  informed  him  that  all  the  lives  in  his  lease  had 
fallen,  and  called  upon   him  to  renew ;  and  to  enable  him 
so  to  do,  furnished  him  with  a  copy  of  his  lease,  it  being 
alleged  that  lie  had   lost  his  part  of  it.     It  appears  that 
Mr.  Glascock  also  referred  him  to  a  Mr.  Barnes  for  infor- 
mation as  to  the  time  when  Joseph  and  George  Robins, 
two  of  the  lives  named  in  the  lease,  had  died  :  and  if  Mr. 
Glascock  had  stopped  here,  1  should  have  very  little  doubt 
in  dismissing  this  bill.     But  it  appears  that  Mr.  Glascock, 
certainly  with   the  best  intentions,    proceeded  to  make  a 
calculation  of  the  sum  due  to  the  defendant  for  renewal 
fines,  which  he  computed  to  amount  to  £550,  and  with 
with    which    he   furnished    Mr.    Furlong,    the   plaintiff's 
agent.     This  computation  appears  now  confessedly  to  have 
been  founded  in   error:    it  was  made  upon    a  supposition 
that  E.  Deane  the  elder,  who  died  in  1717,  was  one  of  the 
lives  in   the  lease ;   whereas  it  now  is  acknowledged  that 
Edward  Deane  the  younger  was  the  life,   and  that  he  did 
not  die  until    174'8,    and   from  this  error,   into  which   the 
plaintiff  fell   at  the  time,   and  which  originated  with  the 
defendant,  has  the  delay  of  the  plaintiff  in  renewing  his 
lease  since  the  year  1793  manifestly  arisen.      It  is  in  proof 
in  the  cause  that  the  plaintiff's  present  profit  rent  is  but 
^26  a  year,  but  that  it  may  rise  to  £62  :   it  is  clear  there- 
fore that,  when,  according  to  Mr.  Glascock's  calculation, 
the  fines  amounted  to  .^550,   it  became  a  matter  well  wor- 
thy the  consideration  of  the  tenant  whether  he  would  renew 
or  not.  It  was  objected  upon  his  part,  by  Mr.  Furlong,  that 
the  interest   was   calculated    by    Mr.    Glascock    at  eight 
and  seven    per  cent,  upon  some  of  the  fines  payable  on 
the  supposed  death  of  Edward  Deane  the   elder,   money   Legal  interest 
having  borne  that  rate  of  interest  in  this  kingdom  until  ^^'^^"  *^^  *^-{'* 
the  year   1732,  whereas  these  fines  ought  to  bear  interest  „on-payment^ 
at  six  per  cent,  only:  the  objection  seems  not  to  have  been  of  the  fines 
well  founded  ;  as  legal  interest  at  the  time  when  the  debt  should  be  cai- 
accrued,  must  have  been  the  rule  of  calculation;  and  there-  cuiated  by  the 
fore  if  Mr.  Glascock  had  been  right  in  his  supposition  that  walVtho^e^ 
E.  Deane  the  elder  was  the  life  named   in   the  plaintiff's  times. 
lease,  in  my  opinion  his  calculation  was  just.  However  the 
objection  was  made,  and  manifestly  proceeded  from  a  mis- 
take in  point  of  fact  by  both  parties,  a  mistake  originating 
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with  Mr.  Glascock,  who  said  he  would  lay  the  case  before 
the  defeiulant's  counsel,  aud  communicate  iiis  opinion  upon 
it  to  Mr,  FurlonfT.  It  does  not  appear  however  that  this 
was  done,  and  the  matter  rested  in  negociation  between 
Mr.  Glascock  and  Mr.  Furlong,  from  February,  1793, 
to  the  1 0th  August,  179S,  during  the  whole  of  which  pe- 
riod both  paities  supposed  that  E.  Deane  the  elder  was  one 
of  the  lives  named  in  the  plaintiff's  lease,  and  that  the 
renewal  fines  were  to  be  charged  upon  the  fall  of  that 
life  in  1717:  and  whilst  the  plaintiff  continued  in  this 
error,  it  was  certainly  well  worth  his  consideration  whether 
to  redeem  his  lease  at  an  expense  of  £8550.  But  it  now 
appears  that  both  parties  were  mistaken  in  this  essential 
fact:  the  tenant  was  deceived  as  well  as  the  landlord;  and 
it  appears  evidently  that  this  deception  continued  for  seve- 
ral nK)nths  subsequent  to  August  1793  ;  and  if  the  decep- 
tion had  not  taken  {)lace,  it  is  material  to  observe  that  the 
question  which  was  made  by  Furlong  upon  the  rate  of  in- 
terest charged  on  some  of  the  fines  could  not  have  arisen, 
as  interest  had  been  reduced  to  six  per  cent,  long  prior  to 
the  year  174'7,  when  E.  Deane  the  younger  died  :  and  that 
in  consequence  of  this  deception,  the  amount  of  fines  as 
computetl  by  Glascock,  was  nearly  one  half  greater  than 
the  sum  really  due  by  the  plaintiff.  Therefore,  as  the  delay 
in  settling  this  business  originated  in  mistake  and  error, 
a  mistake  and  error  proceeding  in  the  first  instance  from 
the  landlord,  this  is  a  clear  ground  for  the  interposition  of 
a  court  of  Equity  to  relieve  the  plaintiff  from  any  forfeiture 
which  he  might  otherwise  incur.  Certainly,  however,  the 
the  plaintiff  has,  in  this  case,  acted  with  so  little  vigilance 
or  attention  on  his  part,  in  clearing  up  this  mistake,  and 
ascertaining  the  fines  really  due  to  his  landlord,  subsequent 
to  the  10th  August,  1793,  when  a  formal  demand  was 
made  upon  hin),  that  he  cannot  be  entitled  to  a  decree  in 
this  cause,  unless  upon  the  fullest  indenniification  to  the 
defendant  from  all  the  consequences  of  his  negligence  and 
inattention.  If  this  mistake  had  not  happened,  I  should 
not  hesitate  to  say  that  the  tenant,  under  all  the  circum- 
stances of  this  case,  ought  not  to  have  a  specific  execution 
of  the  covenant  for  renewal :  and  if  I  were  on  the  abstract 
question  to  declare  what  ought  to  be  decreed  a  reasonable 
time  within  this  clause  of  the  act,  I  woukl  say  that  it  was 
no  more  than  what  was  necessary  to  give  the  tenant  full 
opportunity  for  ascertaining  when  the  ceslui  que  vies  died, 
for  computing  the  amount  of  the  fines  due,  and  for  pre- 
paring leases  and  tendering   them   for   execution.      The 
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precise  time  allowed  the  tenant  cannot  necessarily  be  de- 
fined ;  it  must  depend  upon  the  diificulties  which  he  may 
fairly  have  to  encounter  in  complying  with  the  demand  : 
hut  I  should  incline  stronjjly  to  determine  that  if  a  precise 
time  for  payment  of  the  renewal  fine  was  limited  by  the 
lease  upon  the  fall  of  each  life,  tliat  the  tenant  ouL-ht  to  be 
restricted  to  the  same  time  after  a  demand  made,  unless 
he  has  a  fair  and  reasonable  excuse  to  assign  for  exceeding 
it.  "So  if  no  time  was  limited  by  the  lease,  I  should  incline 
strongly  to  adopt  the  rule  by  analogy  to  the  statutes  giving  • 

the  remedy  by  ejectment  for  non-payment  of  rent;and'to 
determine  that  the  tenant  coming  into  a  court  of  Equity 
for  a  renewal,  after  six  months  from  a  demand  made  upon 
him,  ought  to  be  able  to  account  fairly  for  l)is  neglect.  In 
this  case  I  think  the  error  into  which  the  tenant  fell  with 
respect  to  the  identity  of  one  of  the  lives  comprised  in  his 
lease,  is  a  sufficient  ground  lor  the  interposition  of  a  court 
of  Etjuit}',  to  relieve  him  from  the  forfeiture  which  other- 
wise, in  my  opinion,  he  must  have  incurred  ;  and  upon 
this  circumstance  alone  it  is  that  I  ground  my  decree  for  a 
renewal.  But  he  can  have  a  renewal  only  upon  the  terms 
of  paying  to  the  defendant  all  the  costs  to  which  he  has 
been  put  at  law  and  in  equity,  and  of  course  paying  all 
arrears  of  rent  and  fines,  and  septeimial  fines,  with  interest. 
Therefore,  decree  the  plaintiff  entitled  to  specific  ex- 
ecution of  the  covenant  fen-  renewal  comprised  in  his  lease, 
-on  payment  of  all  arrears  of  rent  and  fines,  and  septennial 
fines,  with  interest,  and  of  the  full  costs  of  the  ejectment 
brought  by  the  defendant,  and  the  full  costs  of  this  cause. 
Refer  it  to  the  Master,  8:c.  &c. — 1  Scho.  and  Lef.  361.  n. 

Obser-vations  on  the  Case  of  Freeman  v.  Marquess  of 
IVaterford. 

The  Tenantry   Act  declares,    that   unless  the   tenant  observations 
shall  pay  his  renewal  fines  within  a  reasonable  time  after  on  the  case  of 
a  demand  made,  he  shall  forfeit  his  right  of  renewal:   it  Freeman  r.  IM. 
therefore   becomes  important  to  ascertain    what  shall   be"       '^'^'^ru* 
deemed  a  reasonable  time  under  the  statute.    On  that  sub-       '^  ",'!  ..„„ 

T         1 /-ii  11        i-ii  -I  r  r>  71  r  reasonable  time 

ject  Lord  Chancellor  Olare,  in  the  case  of  treeman  v.  Mar-  ^^^^^  ,i,g  Te- 
quess  of  Waterford^    has  given  the   following    opinion    in  nantryAct. 
his  judgment  on  that  case  :  "  If  I  were   on   the  abstract  jiuigment  of 
question  to  declare  what  ought  to  be  deemed  a  reasonable  Lord  Clare. 
time  within  this  clause  of  the  act,   I  would  say  that  it  was 
no  more  than  what  was  necessary  to  give  the  tenant  full 
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Due  diligence 
is  payment  as 
soon  as  circum- 
stances will 
reasonably 
permit. 


Reasonable 
time,  I'lom  I  lie 
circumstances 
of  the  case. 


Tenants  should 
renew  as  the 
lives  drop,  and 
be  compelled  to 
renew. 


opportunity  for  ascertaining  when  the  cestui  que  vies  died, 
for  computing  the  amount  of  the  fines  due,  and  for  pre- 
paring leases  and  tendering  them  for  execution.  The  pre- 
cise time  to  be  allowed  the  tenant  cannot  necessai-ily  be 
defined  ;  it  must  depend  upon  the  difficulties  which  he  may 
fairly  have  to  encounter  in  complying  with  the  demand  : 
but  I  should  incline  strongly  to  determine  that  if  a  precise 
time  for  payment  of  the  renewal  fine  was  limited  by  the 
lease  upon  the  fall  of  each  life,  that  the  tenant  ought  to  be 
restricted  to  the  same  time  after  a  demand  made,  unless  he 
has  a  fair  and  reasonable  excuse  to  assign  for  exceeding  it. 
So  if  no  time  was  limited  by  the  lease,  I  should  incline 
strongly  to  adopt  the  rule  by  analogy  to  the  statutes  giving 
the  remedy  by  ejectment  for  non-payment  of  rent ;  and  to 
determine  that  the  tenant  coming  into  a  court  of  Equity 
for  a  renewal,  after  six  months  from  a  demand  made  upon 
him,  ought  to  be  able  to  account  fairly  for  his  neglect." — 
Jackson  v.  Saunders^   1  Sc/io.  a?id  Lef.  4-54. 

Lord  Redesdale  in  1802,  seven  years  after  the  case  last 
referred  to,  rejects  the  strictness  of  the  rule  there  suggested ; 
he  says,  "  the  effect  of  the  demand  is  to  inform  the  tenant 
that  the  life  is  dropt,  if  he  does  not  know  it  before ;  and 
to  apprise  him  that  it  is  expected  he  will  use  due  diligence 
in  paying  the  fine  and  accepting  a  new  lease.  Then  what 
is  due  diligence?  it  is,  payment  as  soon  as  circumstances 
will  reasonably  permit.  For  instance,  if  a  demand  be  made 
on  a  tenant  when  resident  in  a  foreign  country,  or  at  a 
distance  from  his  own  home,  the  time  within  which  it  would 
be  possible  for  him  to  comply  would  be  very  different  from 
what  it  would  be  if  he  were  on  the  spot;  a  variety  of  qua- 
lifying circumstances  may  make  that  due  diligence  in  one 
case,  which  is  not  so  in  another." — Scko.  and  Lef.  462. 

"  The  act  has  specified  no  time,  and  I  am  called  upon 
to  give  a  fixed  rule  (six  months  were  insisted  on)  where  the 
legislature  has  thought  fit  to  give  no  fixed  rule  :  it  is  safer 
to  hold  that  reasonable  time  is  always  to  be  judged  of  by 
the  circumstances  of  the  case." — ib, 

"  The  best  thing  for  tenants  having  estates  of  this  kind, 
is  to  renew  as  the  lives  drop,  unless  they  intend  to  defraud 
their  landlords:  and  where  these  interests  are  in  settlement, 
I  think  it  particularly  important  to  compel  renewal  from 
time  to  time ;  for  the  tenant  for  life  never  will  renew  as 
long  as  he  can  avoid  it;  because  if  the  compulsion  does 
not  happen  in  his  time,  he  puts  all  the  rents  and  profits  in 
his  own  pocket." — ib. 
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In  the  case  of  Freeman  v.  The  Marquess  of  Waterford^  interest  in  ire- 
Mr.  Glascock,  the  agent  for  the  landlord,  calculated  the  '''"'''  ^^  what 
interest  on  the  fines,  not  at  six  per  cent,  upon   the  entire,  an'O""*  "nd  at 

I      ^      .      •  1      •  ^1     ^  •     1       1  •        1        1         1    what  periods 

but  at  SIX  per  cent,  durinn;  that  period  wherem  the  legal  varied 
interest  in  Ireland  was  restricted  to  that  sum  ;  and  at  seven 
per  cent,  during  that  period  when  interest  to  that  amount 
was  by  law  allowable  in  Ireland ;  and  at  eight  per  cent, 
during  that  more  remote  period,  when  the  legal  interest  of 
Ireland  was  so  high.  This  mode  of  calculation  was  ob- 
jected to  J  but  Lord  Clare  recognised  this  mode  of  calcu- 
lation as  a  just  one,  on  the  principle,  that  the  legal  interest 
at  the  time  when  the  debt  accrued  must  have  been  the  rule 
of  calculation. 

It  therefore  becomes  necessary  to  ascertain  the  times 
at  which  the  great  variations  in  the  amount  of  legal  in- 
terest on  the  loan  of  money  in  Ireland,  were  enacted:  so 
far  at  least  as  may  be  necessary  to  cover  any  calculations 
on  these  leases.  By  the  10  Car.  1.  s.  2.  c.  22.  Ir.  which 
was  enacted  in  the  year  1634-,  the  legal  interest  on  the  loan 
of  money  was  restrained  in  Ireland  to  ten  per  cent,  and  so 
continued  from  that  period  until  the  year  1703,  when  by 
the  2  Anne,  c.  16.  Ir.  the  rate  of  interest  was  reduced  in 
this  country  from  ten  to  eight  per  cent.,  and  so  continued 
at  eight  per  cent,  from  1703,  to  l721,  when  by  the  eighth 
Geo.  1.  c.  13,  Ir.  it  was  reduced  to  seven  per  cent,  and  so 
continued  from  1721,  until  1731,  when  by  the  5*  Geo.  2. 
c.  7.  Ir.  it  was  reduced  to  six  per  cent. 


*  The  principles  on  which  these  reductions  of  interest  were 
made  are  collected  and  summed  up  in  the  following  preamble  to 
the  last  statute  on  this  subject : 

An  Act  for  reducing  the  Interest  of  Money  to  Six  per  Cent. 

(5  Geo.  2.  c.  7.  Ir.) 

*'  Whereas  the  reducing  of  interest  to  eight,  and  from  thence  j^^      ^ 
to  seven,  in  the  hundred,  hath  by  experience  been  found  very  be-  assigued  by 
neficial  to  the  advancement  of  trade  and  improvement  of  lands  :  statufe,  for  the 
and  whereas  at  this  time  there   is  a  very  great  abatement  in  the  reduction  of 
value  of  divers   merchandizes,    wares,  and    commodities  of  this  interest  on  tha 
kingdom,  both  at  home  and  also  in  foreign  parts,  whither  they  are  J"an  of  money 
transported,  which  is  in  great  measure  occasioned  by  foreign  mer-  '"    "^^  ^"  " 
chants  being  enabled  to  procure  money  at  less  expense  and  for 
less   interest,   than   the  merchants  in  this   kingdom ;  by  which 
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This   is    the    first   reported    case   which    lies   entirely 
'^T^ju'      under    the  Tenantry  Act,  and  is   decided   on   what  may 

manci,  and  by       ,  n     i     i  i  i  •        ■        t      i        i  i  •    i  ii 

an  agent,  suf-     ^^  Called  the  Statutable  equity  in   ireland,   which,   as  well 
ficient.  as   the   old   equity   of  Ireland,  •  ar^   both   peculiar  to  this 

country,  and  each  different  from  the  equity  of  England. 
The  demand  by  Mr.  Glascock  for  the  landlord  on  the 
tenant  seems  to  have  been  a  verbal  one,  and  of  course  seems 
to  have  been  considered  sufficient,  long  before  it  was  more 
specifically  decided  in  Barrett  v.  Buck,  5  Dow.  P.  C.  1. 
The  case  turned  on  the  question  of  how  far  the  tenant  had 
been  excusable  or  inexcusable  in  not  complying  with  the 
demand  within  reasonable  time.  This  case  also  shews  that 
a  demand  by  an  agent  had  been  considered  as  sufficient 
under  the  statute  long  before  that  point  had  been  so  de- 
cided in  Lord  Moutit  Norn's  v.  White,  2  Doio.  P.  C.  4-59. 
It  is  further  observable,  that  in  this  case  all  the  lives  iiad 
In  thiscase        ]^qqi^   dropped,  and  no   application  for  a   renewal    bv  the 

alsoall  the  lives  „  rr      •>  ^^     r  i        /■  n       r  >^i        i      /  it 

bad  dropped,      tenant  tor  thirty-two  years  alter  the  tall  or  the  last  lile. 
The  next  case  is  that  of 


means  they  can  give  greater  prices  for  their  native  commodities 
and  manufactures,  and  sell  them  cheaper  abroad,  by  having  a 
greater  gain  in  proportion  to  their  risk,  from  their  freight  cheaper 
by  the  lowness  of  interest :  and  whereas  the  value  of  lands  would 
rise  at  home,  and  the  owners  and  occupiers  of  lands  would  be 
enabled  to  improve  them  by  fencing,  draining,  manuring,  and  other- 
wise cultivating  them,  and  manufactures,  and  other  useful  arts,  and 
fisheries  might  be  improved,  upon  procuring  money  at  an  easy 
interest ;  and  also  usurers,  and  others,  who  now  live  upon  the 
interest  of  their  money,  would  betake  themselves  to  some  useful 
art,  calling,  or  trade,  or  become  industrious  improvers  of  the  lands 
of  this  kingdom,  which  they  cannot  now  do  to  any  profit,  whilst 
the  interest  on  loan  continues  at  so  high  a  rate  as  seven  pounds  in 
the  hundred  pounds  for  a  year  ;  which  mischiefs  cannot  be  pre- 
vented, nor  improvements  made,  without  reducing  inteisst  to  a 
nearer  proportion  with  the  interest  allowed  for  money  in  foreign 
states." 

The  high  interest  on  the  loan  of  money  in  Ireland,  was 
reckoned  amongst  the  impediments  to  her  prosperity  so  long  since 
as  the  year  1G82. 

"  The  fourth  impediment  is  the  height  of  the  interest  of  money; 
for  Holland,  that  hath  money  at  three  per  cent,  and  England  at 
six,  eat  up  traders  in  Ireland,  where  money  is  difficult  to  be  pro- 
cured at  ten ;  whereby  the  one  will  undersell  the  other  at  his  own 
doors,  and  run  them  down  in  manufactures.'' — Lanrcncc,  Inlcrc&t 
ef  Ireland,  p.  7. 
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Lennon  v.  Napjier. 
Dec.  20,  1802. 
In  this  case,  (which  is  not  reported  at  large,  as  haviiitj   , 

t  i-ii',  !•  •  t  \    A  judicial  vievr 

been  decided  upon   its  own  very  peculiar  circumstances,)  j,^  ^ord  Kedes- 
the  following  general  observations  upon  the  subject  of  Re-  dale  of  the 
newals,  and  upon  the  cases  decided   before  the  Tenantry  Tenantry  Act, 
Act,    19  and  20  Geo.   3.  c.  30,  were  made  by  the   /,o,y/  and  the  reported 

^^,  -,....,  •'  cases  as  to  Irisli 

C/ifl'^C^/Zor  in  giving  judgment.  _  renewals  which 

(After  stating  that  this  suit,  having  been  commenced  be-  precede  that 
fore  the  passing  of  the  Tenantry  Act,  came  within  the  saving  statute. 
therein,  his  Lordship  proceeded) — The  act  is  declaratory 
as  well  as  enacting ;  and  I  take  it  not  to  have  declared  any 
thing  against  the  cases  which  had  been  determined;  it  does 
not  say  that  such  decisions  were  against  principle,  and  should 
not  have  been  made :  that  would  not  have  been  consistent 
with  the  body  of  the  act,  and  if  such  had  been  the  intent 
of  the  Legislature,  the  proviso,  "  that  nothing  therein  con- 
tained should  in  any  sort  affect  any  suit  then  depending," 
would  have  been  absurd.  1  understand  the  act  therefore 
only  to  have  declared  that  in  certain  cases  courts  of  Equity 
had  relieved  against  mere  neglect;  that  it  was  fit  they 
should  continue  to  do  so  ;  that  it  was  proper  there  should 
be  some  rule  in  future  as  to  what  should  be  considered 
mere  neglect,  and  the  act  thereupon  proceeded  to  lay  down 
that  rule,  as  applicable  to  cases  not  then  in  litigation.  It 
leaves  the  excepted  cases  open  thus  far;  that  it  admits  the 
principles  of  former  decisions,  but  does  not  apply  to  those 
excepted  cases  the  circumscription  laid  down  by  the  act. 
This  act  is  said  to  have  been  founded  on  the  decision 
in  the  House  of  Lords  on  the  appeal  in  Murray  v.  Bate- 
maiii  and  at  the  time  of  its  passing,  it  was  said  that  that 
case,  as  decided  by  the  House  of  Lords,  was  considered 
as  amounting  to  a  decision  that  there  could  be  no  relief  in 
any  case  against  mere  lapse  of  time,  unless  there  existed 
some  particular  circumstances  as  a  ground  for  it;  and  that 
there  was  no  foundation  for  what  was  called  the  old  equity 
of  the  country.  Something  of  this  appears  in  what  is 
attributed  to  Lord  Mansfield,  who  is  made  to  express  him- 
self very  strongly  in  the  case  of  Kane  v.  Hamilton^  2  Ridg. 
P.  C.  180.  The  manner  in  which  he  is  said  to  have  ex- 
pressed himself  is,  "  that  it  was  necessary  on  the  falling  of 
a  life,  that  another  should  be  inserted  in  due  time,  and  be- 
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fore  the  day  for  renewing  is  elapsed  ;  and  that   it  is  the 
material   and    essential  part    of  the   agreement,  that  the 
renewal  should  be  within  six  months,  and   that  it  was  in- 
tended   to   be   strictly  complied   with  ;  and  that  courts  of 
Equity  cannot  dispense  with  the  lessee's  neglect,  in  not  re- 
newing according  to  the  covenant."     But  it  is  evident  that 
the  reporter  must  either  have  mistaken   what  was  said  by 
Lord  Mansfield,  or  what  he  said  must  have  been  applied 
to  something  said  at  the  bar,   which  was  extravagant,  and 
which  he  thought  it  necessary  to   answer.     The  result  of 
the  cases,  as  said  to  have  been  given  by  Lord  Mansfield, 
is  not  fairly  stated  :  and  the  note  by  the  Editor,  p.  185,  on 
the  inference  said   to  have  been  drawn  from  one  of  them, 
Pendred  v.  Griffith,  is  very  well  founded.     At  all  events, 
the  decision  in  Kane  v.  Hamilton  certainly  did  not  turn  on 
what  was  said  by  Lord  Mansfield  ;  and  upon  looking  into 
the  cases,  it  seems  to  me  that  they  were  perfectly  well  de- 
cided, and  consistent  with  the  provisions  in  the  act.     The 
courts  here  had  relieved,  in  cases  of  this  kind,  on   princi- 
ples equally   applicable,   and  frequently  applied  to    oiher 
cases.     The  application  to  the  court  in  such    cases,   is  to 
compel  a  specific   performance  of  a    covenant  to  make  an 
estate  of  land  :   this  is  a  good  ground  for  application   to  a 
court  of  Equity,  upon  which  it  daily  exercises  jurisdiction; 
and  specific  performance  ought  to  be  decreed,  unless  there 
are  particular  circumstances  which   ought  to  exclude  tlie 
party  from  relief.     The  courts,  in  all  cases  of  contracts  for 
estates  in  land,  have  been  in   the  habit  of  relieving,  where 
the  party  from  his  own  neglect  had  suffered  a  lapse  of  time, 
and  from  that,  or  other  circumstances,  could  not  maintain 
an  action  to  recover  damages  at  law  ;  and  even  where  no- 
thing exits  to  prevent  his  suing  at  law,  so  many  things  are 
necessary  to  enable  him  to    recover  at  law,  that  the  for- 
malities alone  render  it  very  inconvenient  and  hazardous 
so  to  proceed  :   nor  could,  in  many  cases,  the  legal  remedy 
be  adequate  to  the  demands  of  justice.     Courts  of  Equity 
have  thei'efore   enforced  contracts    specifically,    where  no 
action'  for  damages  could  be  maintainnd ;  for  at   law,  the 
party  plaintiff  must   have  strictly  performed  his  part,  and 
the  inconvenience  of  insisting  upon  that  in  all  cases,   was 
sufficient  to  require  the    interference  of  courts  of  Equity. 
They  dispense  with   that  which   would    make  compliance 
with  what  the  law  requires  oppressive  :  and  in  various  cases 
of  such  contracts,  they  are   in    the  constant  habit  of  re- 
lieving the  man  who  has  acted   fairly,  though  negligently. 
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Thus  in  the  case  of  an  estate  sold  by  auction,  tliere  is  a 
condition  to  forfeit  the  deposit,  if  the  })urchase  be  not  com- 
pleted within  a  certain  time ;  yet  the  court  is  in  the  con- 
stant habit  of  reUeving  against  the  lapse  of  time  :  and  so 
in  the  case  of  mortgages,  and  in  many  instances,  relief  is 
given  against  mere  lapse  of  time,  where  lapse  of  time  is 
not  essential  to  the  substance  of  the  contract,  vide  Pinclce 
V.  Curteis,  5  Bro.  c.  i529.  Lloi/d  v.  Collett^  ib.  469,  4 
Ves.  J.  689,  71,  S.  C.  Fordyce  v.  Ford,  4  Bro.  C.  C.  494. 
Spurrier  v.  Hancock,  4  Ves.  J.  667.  Seton  v.  Slade,  7  Ves. 
J.  265.     Jones  v.  Pj^ice,  3  Anstr.  924. 

Here  the  time  is  not  essential ;  for  the  mere  object  of 
fixing  a  time  is  to  preserve  the  tenure,  and  the  remedies 
for  the  rent  and  the  fine,  where  it  is  more  than  nominal ; 
and  if  those  are  preserved,  the  substance  of  the  contract  is 
performed,  though  the  letter  of  the  contract  may  not  be 
preserved.  The  meaning  of  the  parties  to  these  contracts 
is  to  secure  a  continuance  of  the  tenure  and  rent  and  pay- 
ment of  the  fines,  and  to  prevent  a  conversion  of  the  te- 
nure, by  enjoyment  without  renewal,  into  a  fee-farm  :  for, 
notwithstanding  the  payment  of  rent,  if  there  was  to  be 
no  renewal  from  time  to  time,  the  presumption  of  a  fee- 
farm  would  arise;  and  where  the  covenant  for  renewal  is 
upon  a  pepper-corn  fine,  which  is  often  the  case,  the  pre- 
servation of  the  tenure,  and  of  the  remedies  for  the  rent, 
must  be  the  only  object.  In  the  original  contract  for  such 
leases,  the  object  on  the  part  of  the  landlord  is  the  enjoy- 
ment of  a  clear  rent,  and  in  many  cases,  an  occasional  fine, 
seldom  more  than  half-a~year's  rent,  sometimes  very  small, 
with  the  consequences  of  a  fee  remaining  in  him :  and  on 
the  part  of  the  tenant,  the  contract  is  for  the  perpetual  en- 
joyment of  the  land,  an.d  an  encouragement  to  make  such 
expensive  improvements  as  could  not  be  expected  to  be 
made  but  with  a  view  to  such  continued  enjoyment. 

In  perfect  conformity  therefore  to  principles,  clearly 
established  in  other  cases,  the  courts  here  relieved  in  cases 
of  renewal.  Upon  examining  the  cases  which  have  been 
reported,  I  find  the  decisions  have  been  generally  in  strict 
conformity  to  these  principles,  and  have  not  run  into  the 
wildness  which  has  been  imputed  to  them.  The  first  case 
which  I  have  found  reported  is  Sweet  v.  A7iderso7i,  2  Bro. 
P.  C.  430.  The  circumstances  are  particular,  and  afford 
no  great  illustration  of  the  general  question  ;  but  the  rea- 
sons offered  in  the  case  on  the  appeal  in  support  of  the 
decision,  show  clearly  what  was  then  understood  to  be  the 

Y 
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rule  of  the  courts  in  IreTand  on  tlie  subject;  namely,  to 
give  relief  against  accident,  but  not  against  wilful  neglect 
or  refusal.  In  that  case  the  court  must  have  supposed 
the  substance  of  the  contract  complied  with,  as  it  v.'as 
equally  unknown  to  both  parties,  whether  the  life  had 
droptor  not.  It  is  clear,  therefore,  the  court  and  the  House 
of  Lords  did  not,  in  that  case,  consider  themselves  as 
bound  by  that  necessity  of  strict  performance  of  the  co- 
venant on  the  tenant's  port,  which  Lord  Mansfield  is  sup- 
posed to  have  considered  as  binding  in  such  cases.  The 
next  case  is  Boss  v.  Worsop,  4  Bro.  P.  C.  'ill  :  there,  as 
to  the  life  in  place  of  EliMbeth  Hoey,  the  relief  was  against 
mere  neglect.  There  had  indeed  been  no  change  of  pos- 
session in  that  case,  and  one  life  was  in  being ;  and  the 
change  of  possession  is  only  material  as  it  changes  the  cha- 
racter of  the  landlord  in  respect  to  the  land,  when  he  takes 
possession  as  owner.  But  I  do  not  understand  what  is  said 
by  Lord  LifFord,  as  to  there  being  a  legal  estate  for  the 
equity  to  attach  upon.  Magrath  v.  Mtiskerry^  Vern.  and 
Scriv.  ISO.  The  equity  arises  from  the  contract;  the  change 
of  possession  is  a  circumstance,  as  it  alters  the  condition 
of  one  of  the  parties  materially ;  but  in  any  other  view,  I 
do  not  understand  this  expression.  The  next  case  is  Pen- 
dred  v.  Griffith,  4  Bro.  P.  C.  bi2,  which  is  not  fairly  stated 
in  the  judgment  attributed  to  Lord  Mansfield  in  Kane  v. 
Hamilton  :  that  was  a  case  of  gross  fraud,  the  tenant  taking 
advantage  of  the  ignorance  of  his  own  lessor,  and  taking 
fines  himself  from  his  under-tenants  upon  the  fall  of  the 
very  lives,  upon  which  lie  ought  to  have  paid  fines  himself. 
That  must  have  been  decided  as  a  case  of  gross  fraud,  and 
yet  Lord  Mansfield  is  made  to  state  it  as  dependent  only 
on  a  lapse  of  time.  The  next  case  is  that  of  C/w.rles  v.  Bo'w- 
ley,  6  Bro.  P.  C.  73.  in  which  the  only  question  was,  whe- 
ther the  dismissal  in  l72y  operated  as  a  bar.  In  Kane  v. 
Hamilton,  2  Bidg.  P.  C.  ISO,  it  is  clear  there  vva3  no  pre- 
tence for  the  bill.  The  next  case  is  Bateman  v.  Murray , 
2  Bidg.  P.  C.  187,  which  is  very  important,  as  having  been 
so  much  the  subject  of  discussion,  and  as  having  been  said 
to  have  occasioned  the  act.  The  only  thing  remarkable  as 
to  the  case  is,  that  it  is  stated  to  have  been  a  grant  in  fee- 
farm  ;  it  was  clearly  and  truly  so,  with  a  particular  mode 
of  securing  the  rent,  and  fines,  which  may  be  considered 
in  the  nature  of  rent.  But  what  pretence  was  there  to 
say,  that  that  was  a  case  of  mere  neglect?  George  Mur- 
ray became  entitled  upon  the  death  of  his  father,  J.  Mur- 
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ray.  He  was  a  receiver  for  Lady  Ross;  anil  il'  he  iuul  not 
been  the  tenant,  he  would,  as  receiver,  have  thoiiirht  it  his 
duty  to  have  given  notice  to  the  tenant,  and  called  upon 
him  to  renew :  having  that  obligation  upon  him,  and 
having  notice,  he  must  be  considered  as  a  tenant  to  whom 
the  receiver  had  given  notice.  Two  lives  dropped  :  it  was 
impossible  but  he  must  have  known  the  fact,  and  he  con- 
cealctl  it  from  Lady  Ross;  notwithstanding  which  he  made 
a  settlement  of  the  lands,  and  parties  claimed  under  that 
settlement.  Murray  denied  a  knowledge  of  the  death  of 
two  of  the  lives ;  but  he  must  have  known  the  death  of 
his  father,  because  then  his  title  accrued.  Therefore  I 
think  his  knowledge  of  that  fact,  with  the  circumstance  of 
his  being  agent  to  Lady  Ross,  were  very  sufficient  ground 
for  considering:  his  ne<;lect  as  fraudulent;  and  Lord  Thur- 
low  considered  it  as  sufficient  ground  to  refuse  a  renewal  m 
that  case,  whatever  might  be  done  in  others.  Lord  Lif- 
ford  was  of  opinion  there  should  be  a  renewal  ;  the  House 
of  Lords  thou<):ht  there  should  not.  There  was,  besides  all 
this,  a  very  considerable  doubt,  whether  in  truth  this  co- 
venant for  renewal  had  not  been  purchased  by  Mr. 
Edwards,  as  father  of  Lady  Ross.  She  insisted  it  had 
been  purchased  by  her  father,  but  failed  in  establishing  the 
fact :  but  Murray  was  aware  that  that  was  supposed  to  be 
the  fact ;  and  Lord  Thurlow  says,  the  true  reason  why  he 
did  not  renew,  was,  because  he  feared  that  the  contract 
for  sale  in  1730,  had  barred  him  of  his  right.  Lord 
Thurlow  considered  Murray  as  having  acted  fraudulently  : 
there  was  a  contract  of  some  kind  or  other,  and  Murray 
did  not  choose  to  ask  for  a  renewal,  because  if  he  had,  the 
whole  transaction  might  have  been  disclosed,  and  he  would 
not  only  not  iiave  obtained  a  renewal,  but  the  possession 
might  have  been  endang-ered. 

Under  such  circumstances  as  these,  when  the  tenant 
does  not  act  fairly,  no  doubt  there  should  not  be  a  renewal. 
But  where  Lord  Thurlow  says,  "  Equity  will  not  assist, 
where  the  party  has  lost  his  right  by  gross  laches,"  what 
is  the  meaning  of  that?  Something  like  what  he  states  to 
have  occurred  in  the  case  then  under  his  consideration : 
the  conduct  of  George  Murray,  or  the  conduct  of  Doctor 
Saunders,  in  Pendred  v.  Griffith^  and  cases  of  the  same 
description.  So  far  as  I  can  collect  from  the  note  of 
what  Lord  Thurlow  said  in  Miirraij  v.  Batema/if  he  was 
far  from  saying  that  mere  lapte  of  time  will  bar. 

I  confess  1  so  far  differ  in  opinion  from  Lord  Lifibrd, 
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that  notwithstanding  the  passing  of  the  Tenantry  Act,  I 
should  hold  myself  bound  to  refuse  a  decree  for  a  renewal 
in  Murray  v.  Bateman,  if  that  case  had  come  before  me 
after  the  act ;  because  1  ihink  there  was  a  fraud.  The 
tenant  was  agent  to  Lady  Ross,  and  bound  to  discover  the 
deaths  of  the  ccsiui  que  vies  in  the  several  leases  of  her 
estate,  and  to  give  notice  to  her  other  tenants.  He  was 
bound  therefore  to  take  notice  himself  of  the  dropping  of 
lives  in  his  own  lease:  he  was  bound  regularly  to  collect 
the  fines  of  the  other  tenants,  and  to  pay  his  own.  I  take 
that  to  be  a  case,  where  the  act  meant  there  should  be  Jio 
relief,  that  is,  where  fraud  was  practised  ;  and  such  con- 
duct in  an  agent,  for  his  own  benefit,  is  fraud. 

These  are  all  the  important  cases  which  have  occurred 
to  me,  for  the  purpose  of  discovering  what  was  the  prin- 
ciple upon  which  courts  proceeded  upon  the  act;  and  I 
think  the  principles  stated  by  Lord  Thurlow  are  clear  and 
plain  ;  that  "  equity  will  relieve  where  there  is  mere  lapse 
of  time  unaccounted  for,  without  misconduct  in  the  lessee, 
or  where  the  lessee  has  lost  his  right  by  fraud  in  the  lessor. 
— 2  Sc/io.  and  Lef.  682.     Aj)p. 

Observations  on  the  Case  of  hennon  v.  Napper, 

This  ease  is  a  judicial  reading  by  Lord  Rcdesdale  when 
Chancellor  of  Ireland,  on  the  Tenantry  Act ;  and  the  se- 
veral reported  cases  which  preceded  that  statute.  Its 
several  positions  have  ali"eady  been  applied  to  the  several 
cases  to  which  each  refers  in  conjunction  with  other  dicta 
and  considerations  applicable  to  each  case. 

The  next  case  is  : 

Jackson  v.  Saunders. 

1802.  Nov.  30.     Dec,  20,  22.— 1804,  Nov,  20. 

Under  the  Te-  .loHN  Weaver  being  seised  in  fee,  in  1699  demised  the 

nantry  Act,  19  lauds  of  Cumer  to  Richard  Lamb  and  John   Lamb,  for 

and  20  Geo.  ?  three  lives  with  a  covenant  for  perpetual  renewal.     Rich- 

*h  fn  ^^]^^^   A  ^^^  ^"^   John  Lamb  some  time  after   made  partition,  by 

reasonahhtZl  which  each  became  entitled  to  a  separate  portion  of  the 

after  demand,  Ifluds.     Weaver's  estate  afterwards  vested  in  Robert  Saun- 

for  paying  re-  ders  (uudcr  whom  the  defendant  claimed,)   who  in  1724, 

newai fines, must  upou  the  appi icatiou  of  Richard   Lamb    for  a  renewal  of 

in  all  cases  de-     ■,  •  .       i        •       i    i        •      i       ^  i  i  <•     ^ 

pend  on  the  cir-  "^^  part,  demised  by  indenture  the  north-west  part  or  the 
rumstances,  and  Said  lands  to   the   said  Richard   Lamb,   for   the  lives  of 
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Edward  and  Richard  Lamb  and  Thomas  Mitchell,  with  a  circuinfiiances 
covenant,  "  that  as  often  as  it  should  please  God  to  take  previous,  as 
away  by  death  any  of  the  aforesaid  Edward  Lamb,  Riciiard  '"^^'J  "*  •''"''^^" 
Lamb,    and  Thomas  Mitchell,   the  lives  in  said  indenture  uj^n^.Tre  to  be' 
mentioned,  the  said  Robert  Saunders,  his  heirs  and  assigns,  taken  into  con- 
should  put  in  another  life  of  such  person   as  should  be  sideration. 
named    bv  the  said  Richard  Lamb,  his  heirs  and  assigns,  ^'''"^■"efore  when 

•  11  1  II  !•  •      ,1       ii  ^  J         •         )>    "le  demand  was 

Still  to  keep  up  the  three  lives  in  the  then  present  demise  :     „„  ^^^^  q^^^  Q^^ 
and  the  said   Richard   Latnb,    covenanted,    ''that  within  a tendei- on  the 
four  months  after  the  death  of  any  of  the  before-named  20tii  of  March 
Edward  Lamb,  Richard  Lamb  and  Thomas  Mitchell,  he  ^^'^("^^i.f^';:''. 
would  nominate  one  other  person   whose   life  should  be  sonabie  time  • 
added  to  said  indenture,   and  pay  to  said   Robert  Saun-  the  tenant 
ders  and   his  heirs  one  full  half  year's  rent  of  said  lands;  baving  had  in- 
and  if  said  Richard  Lamb,  his  heirs  or  assigns,  should  ne-  *'f^'3'beforr'"' 
gleet  or  refuse  so  to  do,  then  the  said  Robert  Saunders  that'^payment  of 
should  be  allowed  interest  for  said  fine  from  the  death  of  the  fine  was  ex- 
the  person  or  persons  so  dying."     Li  1755,  Edward  and  pected,  and 
Richard  Lamb  being  dead,  Morley  Pendred  Saunders,  in  J^^viDgnegiected 
whom  the  reversion  was  then  vested,  granted  a  new  lease        ^' ' 
for   the  lives   of  Thomas   Mitchell,  Henry   Palmer,    and  requireTby  the 
Robert  Palmer,  with  a  covenant  for  perpetual  renewal,  to  statute  need  not 
Jackson,  in  whom  the  tenant's  interest  in  both  the  north-  be  in  writing, 
"west  and  south-east  parts  of  said  lands  had  vested,   and  "pr  "s  anj  pre- 
under  whom  the  plaintiff  claimed.     Henry  Palmer  died  in  scribe'd'forTt. 
1787,  Thomas  Mitchell  in  1793,  and  Robert  Palmer  in 
1800. 

About  1799  several  applications  were  made  to  plaintiff 
on  the  part  of  the  defendant;  and  particularly  on  the  1st 
of  March,  when  plaintiff  was  renewing  his  lease  of  the 
south-east  part  of  Cumer,  he  was  requested  by  the  de- 
fendant's agent  to  pay  the  fines  and  renew  the  lease  of  the 
part  in  question  ;  and  at  another  time,  the  defendant  having 
met  the  plaintiff  in  the  hall  of  the  Four  Courts,  required 
him  to  pay  the  renewal  fines  then  due,  which  he  promised 
shortly  to  do.  Some  time  in  March,  1799,  Mr.  T.  Saun- 
ders, the  law  agent  of  defendant,  prepared  a  draft  of  a 
new  lease,  and  left  it  at  the  office  of  the  plaintiff's  agent, 
Mr.  P.  Jackson,  but  it  appeared  that  Mr.  Jackson  did  not 
see  it  until  1st  November,  1800.  On  the  9th  July,  1800, 
Mr.  T.  Saunders  having  heard  that  the  plaintiff  was  about 
to  execute  some  instrument  for  the  purpose  of  raising  a 
sum  of  money,  wrote  a  letter  informing  him  that  in  con- 
sequence of  several  applications  having  been  made  without 
effect,  the  defendant  could  not,  and  would  not  renew  the 
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lease,  uniess  the   renewal  fines  were  immediately  paid  ;  in 
answer  to  which,  plaintiff,  by  a  letter  dated  17th  July,  stated 
that  he  should    be  writing  to  Mr.  Peter  Jackson  on  other 
business,  and  would  give  directions  to  have  it  done.    A  few 
days    after  Mr.  T.  Saunders   communicated  to   Mr.  Peter 
Jackson  the  contents  of  said  letter,   at  which   Mr.  Peter 
Jackson    seemed    surprised,    and    said    that   he   had    that 
morning   received  a  letter  from  the  plaintiff,   in  which  he 
did  not  mention  the  payment  of  said  fines,   but  said  he 
would  not  execute  said  deed,  unless  he  should,  out  of  the 
money  to  be  raised,  receive  £300   for  the  education  of  his 
daughter.     In    August,    1800,    Mr.  T.  Saunders    applied 
again,   by  letter,  to  Mr.  Peter  Jackson,  saying,    "  that  as 
so  much  time  had  been  lost,  he  could  not  avoid  proceeding 
as  the  act  prescribed,   to  prevent   the  plaintiff's  obtaining 
any  renewal  of  the  lease;"  which    letter  not  having    had 
effect,  Mr.  T.  Saunders,  on  the  6'th  of  October  following, 
made  a  personal  demand   of  the    renewal  fines  from   Mr. 
Jackson,  under  a  power   of  attorney  from    Mr,  Saunders, 
authorizing  him    to   make  such  demand.       Mr.  Saunders 
then  brought  his  ejectment  as  of  Michaelmas  Term,  1800, 
which  was  served  on  the  I  5th  of  January,    1801.      On  the 
20th  Februax-y  following  Mr.  Jackson  wrote  to  Mr.  Saun- 
ders, desiring  to  see  the  opinion  of  counsel  which  he  had 
taken;   and  stating  that  the  fines  were  then  ready  :  and  on 
the  14-th  March,  Mr.  Peter  Jackson,  wrote  again,  to  signify 
that  the  plaintiff  was  then  ready  to  pay  the  fines,   and  that 
as  the  ejectment  w-as  irregularly    brought,  he   would   not 
attend  at  tlie  assizes.     However,  the  record  was  brought 
down  and  came  to  trial  at  the  next  assizes,  when  the  plain- 
tiff at   law  was  nonsuited    for  want  of  an  appearance  by 
the  defendant  to  confess  lease  entry  and  ouster.     On  the 
29th   March,  1801,  plaintiff   tendered    to    defendant  the 
amount  of  renewal  and  septennial  fines  and  interest,  toge- 
ther with  the  rent  in  arrear,  and  also  tendered  leases  to  be 
executed,  which  defendant   refused.     On  the  20th  April, 
1801,  this  bill  was  filed,  praying  a  renewal   for  the  lives 
therein  named,  on  payment  of  all  rent,  arrears  of  rent  and 
renewal  fines,  and  an  injunction. 

This  case  was  argued  on  the  original  hearing,  by  Mr. 
Burston,  Mr.  Blackburne,  and  Mr.  Parsons,  for  the  plain- 
>  tiffs;   and  by  Mr.   Saurin,    Mr.   Burne,  and    Mr.    F.  W. 

Greene,  for  the  defendant:  and  on  the  re-hearing,  by  Mr. 
Burston,  Mr.  Ball,  Mr.  O'Driscoll,  and  Mr.  Parsons  for 
the  plaintiff:  counsel  for  the   defendant  not  being  called 
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upon  to  arn;ue  it.  A  preliminary  question  was  made  in 
the  case;  whether  the  covenant  in  the  lease  ot"  1724'  ou;^ht 
not  to  be  considered  merely  as  a  covenant  for  addiiif^  three 
lives  in  the  place  of  the  three  lives  therein  named,  and 
not  as  a  covenant  for  perpetual  renewal ;  but  the  Lord 
Chancellor  having  expressed  his  opinion,  that  the  lease  of 
1724  was  to  be  considered  only  as  an  instrument  of  par- 
tition, and  that  it  did  not  make  any  change  in  the  tenure 
created  by  the  lease  of  1699,  that  point  was  not  pressed. 
The  other  and  principal  was,  whether  under  the  circum- 
stances of  the  case,  and  the  provisions  of  the  statute,  the 
plaintiff  was  barred  in  his  right  of  renewal. 

Argument  for  the  plaintiff.  The  constant  and  uni-  ^,.„u„,g„t  fw 
form  practice  of  courts  of  Equity  in  Ireland,  antecedent  plaintiff. 
to  the  passing  of  the  act  of  the  19  and  20  Geo.  3,  com- 
monly called  the  Tenantry  Act,  was  to  relieve  tenants 
claiming  under  covenants  for  renewal  against  mere  neglect 
or  lapse  of  time,  on  indemnifying  the  landlord.  The  prin- 
ciple on  which  the  Irish  courts  proceeded  are  laid  down 
and  explained  by  Lord  LifFord  in  the  case  of  Bmjle  v. 
Lysaghty  in  the  House  of  Lords,  1  Ridg.  P.  C.  401. 

It  is  computed  that  one-seventh  of  the  whole  landed 
property  of  Ireland  is  held  under  leases  of  this  descrip- 
tion :  they  have  been  uniformly  the  subject  of  family  settle- 
ments, of  mortgages,  and  of  other  securities  for  money; 
and  the  owner  of  such  an  estate  has  on  all  occasions  been 
as  liberally  dealt  with  as  if  he  were  owner  of  the  fee.  In 
general,  the  landlord  can  sustain  no  other  injury  by  the 
delay  of  payment  in  this  case,  than  in  any  other  where  he 
lies  out  of  his  money;  and  where  the  tenant  has  not  con- 
ceived any  fraud,  such  as  re"presenting  lives  to  be  in  ex- 
istence after  they  had  dropt,  or  the  like,  (of  which  nothing 
is  pretended  in  this  case  ;)  but  where  there  is  nothing  but 
a  mere  neglect  of  payment,  it  is  submitted  that  the  ancient 
principle  of  relieving  against  lapse  of  time,  on  full  indem- 
nity being  made  to  the  landlord,  as  it  is  to  be  found  recog- 
nized by  decisions  in  this  country,  supports  the  plaintiff's 
claim  to  a  renewal ;  and  it  would  be  highly  dangerous  at 
this  day  to  narrow  a  principle  on  which  so  much  property 
rests.  Lord  Liffbrd,  in  the  case  of  Boyle  v.  Lysaght,  says, 
tiiat  when  the  case  of  Mmray  v.  Bateman,  1  Ridg.  P.  C. 
1S7,  was  before  him,  he  had  consulted  the  judges,  the  ablest 
men  and  oldest  practitioners  in  the  hall,  and  that  they  had 
agreed  the  uniform  practice  was  to  decree  renewals  on  the 
terr*5  of  paying  septennial  fines,  introduced  by  Lord  Ciiief 


16»  A  TREATISE  ON  THE 

Gilbert,  in  Anderson  v.  Sweef,  2  Bro.  P.  C.  4 SO,  in  all 
cases  except  where  there  was  fraud  or  dereliction  on  the 
part  of  the  tenant.  On  this  principle  he  founded  his  de- 
cree, recognising  and  acting  upon  what  has  been  called  the 
old  Equity  of  the  country;  but  upon  an  appeal,  his  decree 
was  reversed,  5  Bro.  P.  C.  20,  2d  ed.,  by  the  British  House 
of  Lords,  and  this  old  equity  overturned.  This  decision, 
and  the  doctrine  laid  down  by  the  Lords  on  that  occasion, 
caused  an  alarm  in  Ireland  ;  to  quiet  which,  this  statute 
was  introduced  ;  it  recites  the  original  equity  of  the  country, 
that  the  rights  of  tenants  should  not  be  defeated  by  mere 
neglect,  where  no  fraud  was  intended  ;  and  then,  inasmuch 
as  this  neglect  might  be  indefinite,  the  statute  appoints  a 
certain  act  to  be  done  by  tiie  landlord,  viz.  a  demand,  and 
provides  that  if  payment  is  not  made  within  reasonable 
time  after  such  demand,  the  tenant  shall  forfeit  his  right 
of  renewal.  Under  this  provision,  no  mere  neglect  can  bar 
the  tenant ;  but  the  landlord  has  it  in  his  power  to  put  an 
end  to  that  neglect,  by  making  a  demand  :  that  demand 
draws  the  line,  and  every  thing  antecedent  to  it  ought  to 
be  put  out  of  the  mind  of  the  court,  or  else  the  tenant  has 
not  the  benefit  of  the  act.  The  16th  of  October,  1800,  is 
the  first  day  on  which  there  is  any  pretence  of  a  demand; 
and  even  as  to  the  demand  alleged  on  that  day,  it  may  be 
questioned  whether  there  be  such  proof  as  the  statute  re- 
quires :  it  is  not  made  in  writing ;  it  is  not  made  by  the 
landlord  himself,  but  made  under  a  power  of  attorney,  which 
is  not  in  proof:  but  admitting,  for  argument  sake,  that  the 
demand  is  sufficient  within  the  statute,  then  the  IGth  of 
October  is  the  tei-mhms  a  quo  the  neglect  of  the  plaintiff 
is  to  be  counted  ;  (for  it  cannot  be  said  that  any  of  the  pre- 
vious negotiations  amounted  to  th^  demand  required  by 
this  statute;)  and  the  question  is,  whether  he  tendered 
within  a  reasonable  time  after  the  I6th  October  ;  what  shall 
be  deemed  reasonable  time,  not  having  been  fixed  by  the 
legislature,  but  being  left  to  the  court  to  determine  on  the 
particular  circumstances  of  each  case.  The  demand  itself 
admits  that  all  former  transgressions  are  forgiven,  and  the 
tenant  is  then  entitled  to  a  renewal :  even  if  there  had  been 
fraud,  a  subsequent  notice  from  the  landlord  would  have 
been  a  waiver  of  it.  The  whole  time  to  be  accounted  for 
then,  is,  from  the  16th  October  to  the  29th  March  follow- 
ing, when  the  rents,  arrears,  &c.  were  tendered,  little  more 
than  five  months ;  and  for  four  months  of  this  time  the 
lessor  has  carved  out  satisfaction  for  the  delay,  for  th«  co- 
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Tenant  is  that  the  lessee  should  nominate  a  life  and  pay  the 
fine  isoi thin  four  months  after  the  death  of  the  cestui  que  vicSy 
and  that  if  he  neglected  or  refused  so  to  do,  the  lessor 
should  be  allowed  interest  for  said  fine  from  the  death  of 
the  cestui  que  vie.  Courts  of  Equity  have  relieved  even 
where  the  covenant  was  general,  that  the  tenant  should  bo 
barred  on  failure  of  payment;  how  much  a  stronger  case 
for  relief  is  this,  where  the  covenant  itself  allows  a  delay 
of  four  months.  It  will  be  admitted  that  if  the^  plaintiff 
])ad  come  in  with  the  fines,  &c.  on  ihe  last  day  of  the  four 
nuinlhs,  he  would  have  been  in  time;  then  it  is  harsh  to 
say  that  his  delay  for  the  very  short  period  (from  the  16th 
of  February  to  the  29th  March)  should  deprive  him  of 
relief  But  this  delay,  short  as  it  was,  might  have  been 
caused  by  the  conduct  of  the  defendant  himself.  It  is  con- 
ceived that  the  landlord  ought  to  be  read}',  during  every 
moment  of  the  period  during  which  neglect  is  imputed,  to 
receive  the  fine  if  tendered  by  the  tenant ;  now  here,  Mr. 
Saunders,  before  the  four  months  had  expired,  brings  his 
ejectment;  an  act,  which  if  not  equal  to  a  refusal  to  accept 
the  fines,  at  least  might  well  induce  a  belief  in  the  tenant 
that  it  was  unnecessary  to  tender  the  fines,  as  he  might 
fairly  suppose  they  would  not  be  accepted  :  the  case  might 
have  been  very  different  if  Mr.  Saunders  had,  during  this 
whole  period,  shewn  a  disposition  to  accept  the  fines. 

See  what  the  legislature  has  provided  in  the  case  of 
ejectment  for  non-payment  of  rent;  (11  Ann,  c.  2,  s.  2.)  the 
tenant  who  has  put  the  landlord  to  the  trouble  of  pro- 
secuting an  ejectment,  however  litigious,  however  dishonest 
he  may  be,  yet  is  allowed  six  months  after  execution  execut- 
ed v/ithin  which  time  he  may  redeem.  Rent  is  the  annual 
profit  arising  out  of  land,  to  the  regular  receipt  of  which 
the  landlord  looks  for  his  support;  and  as  it  is  payable  at 
stated  periods,  the  tenant  has  notice  when  payment  will  be 
expected  of  him  ;  whereas  renewal  fines  are  uncertain  and 
coniingent;  they  cannot  on  the  one  hand  be  looked  to  by 
the  landlord  as  a  source  of  regular  supply,  nor  on  the  other 
hand,  can  the  tenant  be  prepared  to  pay  them  with  so  nmch 
punctuality  as  rent.  Then  if  six  months  be  a  reasonable 
time  for  payment  of  rent,  it  may  fairly  be  adopted  by  ana- 
logy as  a  reasonable  time  under  this  statute,  in  cases  where 
no  precise  time  is  determined  by  the  contract;  agreeably  to 
what  was  intimidated  by  Lord  Clare,  in  the  case  of  Deanc 
and  another  v.  the  Marquess  of  fVaterforcI,  I  Scho.  and 
Lcf,  4"5l,  n.     Again,  in  foreclosure  cases,  courts  of  Equity 
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uniformly  allow  six  months  to  the  mortgagor  to  redeem, 
even  after  the  most  litigious  conduct  on  his  part ;  nay,  they 
will  extend  the  time,  by  keeping  the  sale  open  until  a  fair 
price  can  he  had  for  the  estate,  rather  than  suffer  the  debtor 
to  be  ruined  j  and  it  is  unreasonable  to  call  on  this  court 
to  adopt  the  same  indulgent  principle,  for  the  purpose  of 
establishing  tenures  of  this  description  which  were  created 
with  the  intention  of  making  them  perpetual,  instead  of 
establishing  a  rule  which,  for  the  delay  of  a  very  few  weeks 
•or  days,  may  ruin  not  only  the  tenant  himself  but  his 
family  and  his  fair  creditors.  And  Mr.  Saunders  has  the 
less  reason  to  insist  on  the  rigour  of  the  law,  because  he 
does  not  inherit  from  the  lessor,  but  is  a  purchaser  of  his 
interest,  and  no  doubt  had  credit  for  this  lease  as  for  a 
.perpetuity. 

Ijord  Chancellor. — I  have  thouiiht  a  great  deal,  and  with 
^no  small  anxiety  on  this  subject.  ]  have  had  occasion  to 
consider  the  principles  on  which  cases  of  this  description 
were  to  be  detern^incd  independent  of  the  statute,  in  the 
•case  o'i  Lenuon  v.  Nappc)\  (2  Scko.  and  Lef.  G82.  ap.)  where 
4here  were  very  extraordinary  circumstances  arising  pre- 
vious to  the  statute,  and  not  to  be  affected  by  it. 

I  think  the  statute  is  to  be  considered  as  having  set  the 
matter  at  rest,  by  drawing  a  line  which  the  legislature  con- 
sidered beneficial,  both  to  the  landlord  and  the  tenant: 
beneficial  to  the  tenant  by  providing  that  mere  neglect 
should  not  injure  him  ;  and  beneficial  to  the  landlord  by 
-  providing,  not  only  that  fraud  of  any  description,  but  also 
that  wilful  default,  (by  which  I  conceive  was  meant  non- 
payment of  renewal  fines  within  a  reasonable  time  after  de- 
mand,) should  bar  the  tenant,  so  that  the  landlord  should 
be  thus  able  to  put  a  limit  to  what  would  otherwise  be  in- 
definite. The  legislatuie  thought,  I  must  presume,  that 
under  the  circumstances  which  affect  property  of  this  de- 
scription, and  which  are  necessarily  so  extremely  various, 
it  would  be  very  difficult  to  draw  a  precise  line  as  to  what 
should  be  deemed  "  reasonable  time;"  but  that  it  must  be 
left,  in  each  case,  to  be  considered  upon  its  own  circum- 
stances. In  the  discussion  of  this  case,  I  am  not  merely 
to  consider  what  are  the  hardships  suffered  by  Mr.  Jack- 
son, or  what  the  advantages  gained  by  Mr.  Saunders; 
whether  the  former  be  a  distressed  or  an  opulent  man,  or 
whether  the  latter  inherits  from  the  original  lessee,  or  is  a 
purchaser  of  his  interest.  1  am  to  consider  what  is  to  be 
the  rule  for  courts  of  Ecjuity  to  act  upon   in  construing 
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this  statute;  nnd  I  tliink  I  can  lay  down  no  rule  on  llie 
subject  but  this,  that  there  shall  be  no  relief,  if  the  conw 
duct  of  the  tenant  be  that  of  a  man  who  has  not  used  due 
diligence,  after  he  has  had  sufficient  intimation  that  such 
conduct  would  be  insisted  upon  by  his  landlord,  as  exclud- 
ing him  from  the  benefit  of  renewal.  I  think  it  extremely 
material  that  this  should  be  so  understood  in  the  country  ; 
the  decision  of  this  case  necessarily  affecting  a  variety  of 
cases,  not  only  as  they  now  stand,  but  as  they  may  in  future 
stand,  and  affecting  the  value  of  the  property  of  every  land- 
lord who  has  tenants  of  this  description  ;  for  the  value  of 
such  property  materially  depends  on  the  facility  with  which 
landlords  can  enforce  payment  of  the  fines,  and  a  continu- 
ance of  acknowledgment  of  the  tenure  by  acceptance  of 
new  leases.  This  acknowledgment  of  tenure  perhaps  is 
of  more  consequence  than  the  actual  payment  of  the  fines  ; 
and  the  power  to  compel  payment  of  the  fines,  and  accept- 
ance of  new  leases,  is  the  only  mean  by  which  the  acknow- 
ledgment of  tenure  can  be  effectually  enforced.  In  this 
respect  landlords  are  even  still  under  great  difficultjes;  for 
if  a  life  drops,  the  contract  re{]uires  renewal,  and  the  fact 
of  that  life  having  dropt,  is  infinitely  more  likely  to  be 
within  the  knowledge  of  the  tenant  who  had  the  nomination 
of  it,  than  of  the  landlord;  and  he  is  therefore  })ut  under 
great  difficulty  in  being  obliged  to  ascertain  that  fact.  Yet 
this  he  must  do;  for  (unless  there  be  something  of  fraud,) 
he  can  in  no  way  compel  the  tenant  to  renew  the  tenure  , 
under  the  penalty  of  being  excluded,  but  by  making  the 
formal  demand,  which  must  proceed  on  his  jn'evious  know- 
ledge of  the  death  of  the  ceslui  que  vie ;  and  I  hen  if  the 
tenant  neglects  or  refuses  to  renew,  he  is  under  the  further 
ilifliculty  of  preserving  the  evidence  of  such  demand,  until 
the  dropping  of  the  remaining  lives  and  expiration  of  the 
existing  lease. 

\w  the  present  case,  the  first  of  the  lives  dropt  as  early 
as  January,  1789.  The  landlord  probably  was  ignorant  of 
that  fact;  whether  the  tenant  knew  of  it  or  not,  does  not 
appear.  Now,  suppose  the  landlord  had  called  on  the  te- 
nant to  renew,  and  had  made  a  formal  demand  of  the  fine  ; 
yet  he  would  have  been  put  under  the  difficulty  of  preserv- 
ing the  evidence  of  that  demand,  as  long  as  the  lease  con- 
tinued by  the  existence  of  the  other  two  lives.  This  is  a 
very  considerable  difficulty,  and  1  know  not  how  it  is  to  be 
obviated,  unless  courts  of  Equity  will  entertain  a  new  juris- 
diction, and  permit  the  landlord,  after  making  such  demand, 
to  file  a  bill  to  exclude  the  tenant  from  the  benefit  of  re- 
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ncvval ;   and  even  in   this  proceeding  lie  would  be  put  to. 
great  expense  in  bailing  the  right  of  the  tenant. 

Another  life  dropt  in  1791,  and  no  attempt  was  made 
by  the  tenant  to  renew.  There  were  then  two  defaults  on 
the  part  of  the  tenant,  which  defaults  I  am  to  attribute  to 
mere  neglect.  It  is  a  neglect  however  of  long  continuance. 
On  the  1st  March,  1799,  the  lease  of  the  other  moiety 
of  these  lands  was  renewed  by  Mr.  Saunders,  and  Mr. 
Jackson  was  then  in  truth  called  on  to  renew  for  the 
moiety  in  question,  though  no  formal  demand  was  made 
on  him;  nothing  that  would  operate  to  exclude  him  from 
renewal  under  this  act.  But  Mr.  Saunders,  at  the  time 
the  lease  of  the  1st  March,  1799,  was  executed,  stated 
to  Jackson,  which  he  did  not  deny,  that  Saunders  was 
informed  two  of  the  lives  in  the  lease  of  this  moiety 
were  gone ;  and  desired  to  know  when  Jackson  would  be 
ready  to  pay  the  renewal  fines.  Now,  really,  if  the  act  of 
Parliament  were  out  of  the  case,  I  ought  to  hold  that  there 
was  a  mere  neglect  on  the  part  of  Jackson,  commencing  in 
March,  1799;  and  the  transactions  which  have  happened 
subsequent  to  that  time  could  properly  be  argued  upon  by 
Jackson  in  a  court  of  Equity  only  thus:  "true,  I  was 
called  upon  in  March,  1799,  to  pay  this  fine:  true,  I  have 
not  paid  it,  nor  taken  any  steps  to  pay  it ;  but  Mr.  Saunders 
has  been  from  time  to  time  indulgent  to  me  on  the  subject, 
and  it  was  this  indulgence  that  led  me  to  omit  making  a 
formal  tender."  But  let  us  suppose  the  act  had  not  passed, 
and  attend  a  little  to  the  subsequent  circumstances.  In  the 
course  of  the  year  1800,  there  is  an  express  promise  on  the 
^  part  of  Jackson  to  pay  the  money,  and  a  reference  to  his 

own  agent,  Mr.  P.  Jackson,  as  if  the  money  were  actually 
in  his  hands :  Saunders's  agent  thereupon  calls  upon  Jack- 
son's agent  for  the  money,  who  answers  that  he  has  not  the 
money,  and  that  Jackson  has  nnsrepresented  the  facts.  A 
correspondence  takes  place  between  Jackson  and  his  agent ; 
and  Jackson  directs  that  the  very  money  which  the  agent 
wished  to  apply  to  the  renewal  of  the  lease,  should  be  ap- 
plied for  the  benefit  of  his  daughter.  I  should  think,  if 
this  act  had  not  been  made,  that  these  circuiiistances  of 
misconduct  on  the  part  of  Mr.  Jackson,  taking  them  ni  the 
most  favourable  light,  would  inchne  a  court  of  Equity  not 
to  assist  him  against  the  forfeiture  of  his  right  of  renewal, 
if  the  case  had  rested  on  these  circumstances.  Then  con- 
sider these  circumstances  in  reference  to  the  act,  and  the 
subsequent  transactions.  On  the  9th  of  July,  1 800,  a  letter 
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is  \\rittcn  by  11.  JSaundcrs  to  Jackson,  the  puvport  of- which 
was,  that  l)avin<;j  done  nothing  but  amuse  and  deceive  Mr. 
Saunders,  he  would  be  under  the  necessity  of  taking  pro- 
ceedings under  the  act,  to  exclude  Jackson  finally.  Jack- 
son, in  ills  answer  to  this,  on  the  17th  July,  says,  that  he 
would  shorlly  be  writing  to  his  solicitor,  Mr.  P.  Jackson, 
and  would  give  directions  to  him  to  have  the  fine  paid. 
Mr.  11.  Saunders  waits  on  Mr.  P.  Jackson,  in  consequence 
of  this  letter,  but  no  fine  is  forthconiing.  It  is  said  that  I 
am  not  to  take  notice  of  these  previous  dealings  between 
landlord  and  tenant.  Nothing  could  be  more  mischievous 
to  tenants  than  to  hold  this,  for  the  result  would  be,  that 
the  first  step  every  landlord  would  be  com|^elled  to  take, 
must  be  to  give  notice.  If  all  his  prior  indulgence  is  to 
be  turned  against  him,  it  would  be  absurtl  to  grant  any ; 
and  it  would  be  the  duty  of  every  agent  employed  to  ma- 
nage property  of  this  kind,  to  serve  the  formal  demand  in 
the  first  instance,  which  might  often  be  very  injurious  to 
the  tenants.  I  think  therefore  that  I  must  take  all  these 
circumstances  into  consideration  in  forming  a  judgment 
whether  the  default  of  Jackson,  after  demand,  ought  to  be 
deemed  wilful  default  within  the  meaning  of  the  statute. 

In  the  month  of  August,  1800,  Mr.  K,  Saunders  writes  The  statute  Las 
to  Mr.  Jackson,  complaining  of  his  conduct,   and  stating  not  prescribed 
that  he  could  not  without  doing  material   injustice  to  his  any  form  for  the 
client,   forbear  to  proceed  under  the    statute;  and    really  ''^'"f"^;    V* 

III  1  I       1  •         I'll  •  1      •  II    SO"u>  thougli 

enough  had  passed  to  provoke  Inm  highly,  considermg  all  notin  writing, 
the  indulgence  that  had  been  given  to  Mr.  Jackson,  and 
that  an  actual,  though  not  a  formal,  demand  had  been 
made  on  him  near  eighteen  months  before.  Then  in  Oc- 
tober, 1800,  a  demand  is  made,  which  I  take  to  be  a  suf- 
ficient demand  under  the  statute;  it  being  a  demand  in- 
tended to  exclude  Jackson  from  a  renewal,  in  case  of  non- 
compliance, and  the  act  not  having  prescribed  any  parti- 
cular form  for  such  demand.  The  notice  was  for  renewal 
oidy  of  two  lives,  Saunders  being  then  ignorant,  but  Jack- 
son knowing,  that  the  third  life  had  then  dropt.  It  is 
said  that  theie  was  great  liberality  in  Jackson's  informing 
Saunders  that  the  third  life  had  dropt;  but  as  to  that, 
it  was  economical  in  Jackson  to  renew  for  the  three  lives 
by  one  lease,  rather  than  incur  the  expense  of  separate  re- 
newals. And  when  an  argument  is  founded  on  the  small- 
iiess  of  the  sum  to  be  raised,  I  think  it  turns  the  other 
way;  for  the  smaller  the  sum,  the  less  difficulty  v/ould  there 
be  in  raising  it;   and  that  applies  particularly  when  1  hear 
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ail  analogy  attempted  to  be  drawn  from  the  case  of  rents, 
which  are  supposed  to  be  a  full  value  for  the  lands,  in  those 
cases  at  least  which  a})ply  to  the  immediate  occupying  te- 
nant; and  an  analogy  from  mortgages,  which,  generally 
sj:)eaking,  bear  a  very  considerable  proportion,  not  merely 
to  the  rent,  but  to  the  value  of  the  fee-simple  itself.  Such 
arguments  appear  to  me  to  be  used  without  attending  to  the 
rights  of  the  landlord  and  tenant  under  these  leases  ;  which 
are,  that  the  landlord  should  regularly  receive  that  which 
he  had  stipulated  to  receive;  and  that  the  tenure  should  be 
kept  up.  For,  1  know  no  reason  why  these  leases  ever 
came  into  practice  in  this  country,  instead  of  fee-fiirm 
grants,  but  that  the  situation  of  the  country,  the  habits  of 
the  people,  ami  the  manner  in  which  rents  were  paid,  made 
it  more  beneficial  to  the  landlord.  I  have  heard  that  land- 
lords are  not  willing  to  convert  this  tenure  into  fee-farm 
grants,  because  they  have  such  difficulty  in  recovering  their 
rents  when  compelled  to  enforce  jiayment  by  the  ordinary 
means  for  the  recovery  of  such  rents.  If  proper  means 
were  found  for  the  recovery  of  rents  received  in  fee-farm 
grants,  they  would  be  more  beneficial  to  the  country  than 
these  leases,  the  nature  of  which  leads  to  continual  litiga- 
Considering  the  ^.j^^^^     When  it  is  considered  that  these  leases   are  often 

nature  or  this  ,  ,  i  i       • 

tenure,  it  is  ne-  granted  by  persons  who  have  themselves  renewable  nite- 

cessary  that  per-  rests,  and  that  the  means  which  such  persons  have  to  pay 

sons  holding  un-  their  rent  and  fines  payable  by  their  tenants,   who   may 

ter  I  siGu      6  ti^gp^selves  have  underlet  to  others,  and  such  under-letting 

obliged  to  use  ,    „  /•  •  -.^     i  i        i  i  " 

diligenceinpay-  repeated  lour  or  five  times  ;  ir  the  person  who  has  the  re- 
ing renewal  scrvation  on  the  last  under-letting,  (and  who  is  to  renew 
''"^*'  with  his  immediate  landlord,  and  he  with  another,  and  so 

on)  is  to  encounter  a  considerable  delay  after  a  demand  of 
this  description,  I  do  not  know  what  security  the  inter- 
vening persons  have  for  their  property;  for  if  the  person, 
last  holding  withhold  payment  from  his  immediate  landlord, 
all  the  intermediate  tenures  may  be  put  in  great  hazard.  I 
therefore  think  it  desirable  that  somewhat  of  strict  rule 
should  be  held  on  persons  who  have  estates  of  this  de- 
scription, in  order  to  make  them  diligent;  and  this  I  take  to 
be  the  true  meaning  of  the  act,  that  the  landlord  should 
not  be  at  liberty  to  take  advantage  of  mere  neglect,  but 
that  he  might  avail  himself  of  wilful  default;  that  is,  non- 
payment of  the  money  within  a  reasonable  time  after  de- 
mand. 
.,.,  . .  What  is  reasonable  time  must  in  all  cases  be  considered 

nhat  IS  reason-  j.  ,  .  t         n  -i 

able  time  must    accorcung  to  the  circumstanccs.     In  all  mercantile  trans- 
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actions,  the  holder  of  a  bill  must  tender  it  on  the  day   it  a|"«ys  'j*--  cou- 
becomcsdiie;  if  not  paid,    it  must  be  protested   instantly,  f'^ei-ei   accor  - 

,  .  .'  .       r       .  '  r  _  J^    iiig  to  the  cir- 

and  notice  given  forthwith}  or  as  soon  as  circumstances  cumstances. 
will  permit :  if  a  draft  is  given  on  a  banker,  it  is  to  be  de- 
manded on  the  day  it  is  given,  and  if  it  be  not,  it  is  at 
the  risk  of  the  party  holding  the  draft,  and  all  this  depends 
upon  what  is  due  diligence  in  the  particular  case,  which  is 
to  be  judged  of  by  certain  rules  and  by  the  practice  and 
habits  of  the  people,  and  in  some  cases  must  be  left  to  the 
fair  discretion  of  the  jurors. 

Li  a  case  similar  to  the  one  now  before  me,  where  the  te- 
nure happens  to  be  complicated  in  the  manner  I  have  men- 
tioned, the  regularity  of  payment  of  all  the  different  gra- 
dations must  depend  on  the  regular  payment  of  the  holder 
under  the  last  demise.  And  although  in  the  present  case 
the  tenure  is  not  complicated,  yet  I  must  have  regard  to 
such  cases,  in  considering  what  is  to  be  the  effect  of  a  de- 
mand under  the  statute,  and  what  is  to  be  a  reasonable  time 
afterwards  for  compliance  with  that  demand.  The  effect 
of  the  demand  is,  to  inform  the  tenant  that  the  life  is 
dropt,  if  he  does  not  know  it  before,  and  to  apprise  him 
tiiat  it  it  is  expected  he  will  use  due  diligence  in  paying  the 
fine  and  accepting  a  new  lease.  Then  what  is  due  dill-  P"e  diligence 
gence  ?     It  is   payment  as  soon  as  circumstances  will  rea-  '*  pajment  as 

11  .^''t-,         .  .p,  ,,  ,  soon  as  circam- 

sonably  permit,  bar  instance,  ir  a  demand  be  made  on  stances  will  rea- 
a  tenant  when  resident  in  a  foreign  country,  or  at  a  dis-  sonably  permit, 
tance  from  his  own  home,  the  time  within  which  it  would 
be  possible  for  him  to  comply  would  be  very  different  tVom 
what  it  would  be  if  he  were  on  the  spot :  a  variety  of  qua- 
lifying circumstances  may  make  that  due  diligence  in  one 
case,  which  is  not  so  in  another. 

The  Cth  October  is  the  day  on  which  I  must  consider 
Mr.  Jackson  to  have  been  informed  that  due  diligence  was 
immediately  to  be  used  by  him.  He  had  had  two  years 
previous  notice  that  the  fine  was  due,  and  that  his  land- 
lord expected  payment  and  required  him  to  renew  ;  he  had 
promised  to  pay  long  before,  and  he  had  broken  his  word  : 
the  consequence  seems  to  me  to  be,  that  he  was  bound, 
by  the  indulgence  that  had  been  before  shewn  to  him,  to 
use  his  utmost  diligence  from  the  moment  the  formal  de- 
mand was  made.  Ought  he  not  immediately  to  have 
written  to  his  agent  that  he  had  not  the  money,  but  that 
he  must  procure  it  forthwith,  to  pay  Mr.  Saunders?  Did 
he  do  any  thing  like  this?  All  we  we  know  is,  that  early 
in  the  following  November  Mr.  P.  Jackson  says  he  found 
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in  his  office  a  draft  of  a  lease,  which  evidently  had  been 
prepared  some  time  before,  as  it  proceeded  on  the  suppo- 
sition of  two  lives  only  havinff  dropl;  but  having  fouml 
this  draft,  he  does  nothing-  in  consequence.  Then  Michael- 
mas Term  elapses,  during  which  time  it  is  clear  from  the 
evidence,  that  Jackson  gave  no  direction  to  his  agent  in 
consequence  of  the  notice  of  the  6th  of  October.  On  the 
15th  January,  1801,  the  ejectment  is  served:  even  then  there 
is  no  application,  no  tender  of  the  money.  There  was 
time  enough  for  Mr.  Jackson  to  have  procured  the  money 
in  the  interval  between  the  6th  October  and  the  15th  Jan. 
and  he  ought  to  have  procured  it ;  it  was  only  at  the  rate 
of  half  a  year's  rent  reserved  on  the  original  lease  for 
each  life,  with  the  usual  charge  of  interest  and  septennial 
fines,  and  he  could  have  had  no  difficulty  in  raising  it,  if 
due  diligence  had  been  used. 

On  the  20th  February,  1801,  an  intimation  is  given 
that  the  money  is  ready  ;  but  it  does  not  appear  to  have 
been  produced.  However,  I  will  take  it  for  granted  that 
it  was  really  :  it  is  tendered  on  the  20th  March,  1801 ;  I 
cannot  take  any  thing  which  previously  passed  as  an  actual 
tender  amounting  to  payment;  I  can  take  the  letter  of 
the  20th  February  only  as  evidence  that  the  money  was 
then  in  a  state  of  preparation  :  probably  it  was  prepared 
in  bills;  and  if  the  bills  were  good,  and  no  objection  made 
on  that  account  by  Mr,  Saunders,  it  would  be  too  much 
perhaps  to  say  that  that  would  not  have  been  sufficient: 
however,  that  was  not  the  case.  But  suppose  it  had  been ; 
is  the  space  of  time  which  had  been  suirered  to  elapse  be- 
tween the  6lh  October  and  the  20th  February,  a  reasonable 
time  aftor  the  6th  October?  I  think  not.  Jackson  not 
only  did  not,  in  my  opinion,  use  due  diligence,  but  did  not 
use  common  diligence;  did  not  use  the  fair  diligence  which 
in  honest  dealing  between  man  and  man  ought  to  have 
been  used.  He  plainly  meant  to  delay  the  payment  as  long 
as  by  any  means  he  could  delay  it,  perh;ips  fancying  he 
should  still  obtain  the  same  indulgence  which  Mr.  Saun- 
ders had  offered  him  from  March,  1799,  when  he  was  first 
called  upon  to  renew,  till  the  6th  October,  1800,  when  the 
Ibrmal  notice  was  given  ;  a  period  of  above  eighteen  months. 

Under  these  circumstances,  I  think  I  should  do  a  great 
mischief  to  the  public  to  hold  this  a  tender  in  a  reasonable 
lime  within  the  meaning  of  this  act.  I  think  a  large  time 
may  be  allowed  in  some  cases  ;  a  short  time  in  others  :  all 
must  depend  on  the   particular  circumstances  of  the  case. 
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If  we  were  to  say  that  four  or  six  months,  or  any  specified 
period,  was  to  be  a  limitation  of  the  time,  (six  was  insisted 
on,)  I  must  apply  that  as  a  rule  in  all  cases  ;  in  those  where 
it  would  be  unreasonably  long,  as  well  as  where  it  would 
be  unreasonably  short.  The  act  has  specified  no  time,  and 
I  am  called  upon  arbitrarily  to  fix  a  time  to  give  a  fixed 
rule  by  the  decision  of  a  court  of  justice,  where  the  legis- 
lature has  thought  fit  (and  wisely  as  it  seems  to  me)  to  give 
no  fixed  rule.  It  is  safer  and  better  to  hold  that  reasonable 
time,  according  to  the  apparent  intent  of  the  act,  is  in  all 
cases  to  be  judged  of  by  all  the  circumstances  of  each  par- 
ticular case;  and  if  a  tenant,  after  a  formal  demand,  thinks 
fit  to  rest  on  his  oars,  and  continue  that  neglect,  which 
according  to  the  letter  of  his  contract  would  deprive  him 
of  his  right,  the  continued  neglect  is  to  be  considered  not 
a  mere  neglect,  but  a  wilful  default. 

The  act  provides,  in  case  the  landlord  finds  any  diffi-, 
culty  in  discovering  his  tenant,  so  as  to  make  a  demand  of 
the  fine,  that  a  demand  made  on  the  lands  from  the  prin- 
cipal occupier,  together  with  a  notice  of  such  demand  in- 
serted for  the  space  of  two  months  in  the  London  and 
Dublin  Gazettes,  shall  be  considered  a  demand  within  the 
act.  Now  suppose  a  tenant,  abroad  in  his  Majesty's  service, 
or  in  the  East  Indies,  and  that  the  landlord  does  not  know 
where  he  is,  (for  if  he  does  know,  it  would  be  very  diffi- 
cult to  say  that  he  must  not  make  the  demand  personally,) 
and  proceeds  under  this  clause;  is  reasonable  time  after 
this  demand,  of  which  the  tenant  may  remain  utterly  igno- 
rant of  it,  to  be  computed  in  the  same  way,  if  the  tenant 
remained  utterly  ignorant  of  it,  as  if  the  tenant  had  actu- 
ally heard  of  it  immediately  from  the  occupier  to  whom  it 
was  given,  or  had  seen  it  in  the  Gazettes,  and  had  set  his 
landlord  at  defiance  ?  Is  the  fine  in  such  a  case  to  be  paid 
within  the  same  time  after  demand,  as  it  ought  to  be,  if  the 
tenant  were  actually  on  the  spot  ?  or  is  he  in  such  a  case 
to  be  precluded  from  the  benefit  of  renewal  after  a  fixed 
period  of  time,  although  the  moment  he  knows  what  has 
happened  he  is  ready  to  pay  the  fine?  On  the  other  hand, 
though  the  tenant  were  in  the  East  Indies,  yet  if  it  appeared 
that  he  knew  of  the  demand,  and  yet  took  no  step  to  get  the 
money,  and  procure  the  renewals,  his  absence  would  not 
excuse  him  from  the  consequences  of  wilful  default.  There 
may  be  many  other  circumstances  affecting  what  shall  be 
deemed  reasonable  time.  The  property  may  be  in  litiga- 
tion, and  the  notice  given  to  a  trustee,  who  cannot  act 
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without  the  direction  of  the  court,  and  perhaps  cannot 
raise  tiie  money  but  under  the  authority  of  the  court.  In 
such  a  case,  six  months  might  not  be  a  reasonable  time. 
Therefore  all  these  cases  must  be  considered  upon  the  good 
or  ill  conduct  of  the  tenant,  in  paying  or  not  paying  the 
fine,  to  convert  that  which  was  mere  neglect  into  wilful 
default :  and  it  would  be  mischievous  to  both  parties  to  give 
indulgence  beyond  what  is  necessary,  or  to  withhold  indul- 
gence where  necessary  by  adopting  any  fixed  period  of 
time.  The  best  thing  for  tenants  having  estates  of  this 
kind,  is,  to  renew  as  the  lives  drop,  unless  they  intend  to 
*  defraud  their  landlord  :  and  where  these  interests  are  in 
settlement,  I  think  it  particularly  important  to  compel  re- 
newal from  time  to  time ;  for  the  tenant  for  life  never  will 
renew  as  long  as  he  can  avoid  it,  because  if  the  compulsion 
does  not  happen  in  his  time,  he  puts  all  the  rents  and  pro- 
fits in  his  own  pocket.  The  same  observation  will  apply  to 
estates  in  the  hands  of  creditors:  it  is  better  both  for  sub- 
sequent creditors  and  for  those  in  remainder  under  settle- 
ment, to  compel  regular  renewals  by  the  persons  in  pos- 
session. 

On  the  first  hearing  the  decree  was,  "  that  plaintiff's 
bill  should  stand  dismissed,  with  costs,  save  as  to  so  much 
thereof  as  relates  to  the  construction  of  the  covenant  for 

Reg.  Lib.  perpetual  renewal  contained  in  the  original  lease  of  12th 

xiviii.  4-17,  November,  1724,  in  the  pleadings  mentioned;  and  as  to 
so  much  of  plaintiff's  bill  as  relates  thereto  j  let  the  same 
stand  dismissed  without  costs." 

Former  decree  On  the  rehearing,  the  former  decree  was  affirmed,  but 

reversed.  without  costs. — 1  Sc/io.  and  Lef.  44'8.  ap. 


Observations  on  the  Case  of  Jackson  v.  Saunders. 

The  case   of  Lennon  v.  Napper   which  precedes  this 
A  ^ecolld  read-  casc,  gives  the  principles  on  which  Lord  Redesdale  con- 
nafitrv  Acl  bV    sidcred  that  cases  of  renewal  were  to  be  determined  inde- 
Lord Redesdale.  pendent  of  the  statute:  that  case  also  gives  an  accompany- 
ing view  of  the  statute  itself;  but  this  case  of  Jackson  v. 
Saunders  gives  a  more  enlarged  and  special  view   of  his 
Lordship's  construction  of  the  statute  unmixed  with  any 
other  view  than  of  the  statutable  equity  of  Ireland,   which 
was  then,  is  still,  and  is  likely  to  continue  as  the  practical 
law  on  this  subject.     The  rule  of  construction  which  his 
Lordship  herein  laid  down  was,  that  "  there  shall  be  no  re- 
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lief  if  the  conduct  of  the  tenant  be  that  of  a  man  who  has  R"'«  of  con 
not  used  due  diligence  after  he  has  had  sufficient  intinia-  ^J^tutT ""  *''"* 
tion  that  such  conduct  would  be  insisted  upon  by  his  land- 
lord as  excluding  him  from  the  benefit  of  renewal."  Due 
diligence  is  payment  after  demand  as  soon  as  circumstances 
will  reasonably  permit ;  and  wilful  default  is  non-payment  wilful  neglect, 
of  renewal  fines  within  a  reasonable  time  after  demand;  what? 
and  such  uilful  default  or  fraud  amounts  now  under  the 
statute  to  a  forfeiture  of  the  right  of  the  tenant  to  a  renewal. 
The  "  circumscription,"  as  Lord  Redesdale  calls  it,  of 
the  old  equity  of  Ireland,  forms  the  essential  difference  be- 
tween that  equity  and  the  present  statutable  equity  which 
has  been  the  law  of  Ireland  since  the  enactment  of  the  Te- 
nantry Act :  that  is,  the  old  indefinite  indulgence  to  the 
tenant  has  been,  as  Lord  Manners  said  in  Keating  v.  Spar- 
roiv,  made  dejinite  by  the  statute :  the  landlord  can  circum- 
scribe it,  or  put  an  end  to  the  indulgence  by  a  demand, 
and  this  demand  may  be  made  by  himself  or  his  agent,  and 
by  writing,  or  verbally,  and  in  any  form  of  words;  pro- 
vided they  express  a  demand  of  the  renewal  fines  coupled 
with  the  expression  of  "  an  intention  to  exclude  the  tenant 
from  renewal  in  case  of  non-complianc£ :"  and  such  demand 
may  be  made  after  the  drop  of  any  one  of  the  lives  :  and 
a  non-compliance  thereafter,  within  reasonable  time,  will 
forfeit  the  tenant's  right  to  a  renewal.  It  will  not  of  course 
give  the  landlord  the  estate,  immediately^  but  it  will  even- 
tually:  it  will  not  enable  the  landlord  to  bring  his  eject- 
ment, because  nothing  but  the  drops  of  all  the  lives,  or  the 
extinction  of  the  legal  estate,  can  do  that ;  but  it  will  take 
away  from  the  tenant  his  equitable  right  to  a  renewal,  and 
enable  the  landlord  to  secure  to  himself  the  possession  of 
the  estate  by  his  ejectment,  so  soon  as  the  legal  estate  is 
extinguished  ;  and  to  defeat  the  tenant's  bill  in  equity, 
should  he  bring  one  for  a  renewal  after  the  drop  of  the 
three  lives,  or  two,  or  one  ;  in  fact  fraud  or  wilful  default, 
after  demand  on  the  drop  of  any  life,  forfeits  the  tenant's 
equitable  title,  and  enables  the  landlord  to  resume  the  pos- 
session by  his  ejectment  whenever  the  legal  estate  may 
expire. 

It  is  the  interest  and  right  of  landlords,  and  of  course  it  j^  is  the  duty  of 
is  the  duty  of  agents,  to  enforce  renewals  on  the  drops  of  agents  to  eu- 
each  life,  by  making  a  formal  demand  of  the  fine  under  the  force  renewals, 
statute  in  such  a  manner  as  that  the  evidence  thereof  may 
bo  best  preserved.    I  do  not  mean  that  the  demand,  accord- 
ing to  the  statute,  should  be  made  in  the  first  instance,     I 
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think  it  better  that  there  should  be  previous  demands,  witi^ 
an  intimation  accompanying  them,  that  in  the  event  of  non- 
payment a  demand  should  be  made  under  the  statute,  be- 
cause the  antecedent  conduct  of  the  tenant  previously  to  the 
statutable  demand  in  respect  to  the  non-compliance  with 
the  request  of  payment,  would  be  taken  into  account  by 
the  court  in  judging  whether  his  neglect  was  wilful  or  not ; 
an  inference  collectible  from  his  whole  conduct  respecting 
the  non-payment  of  the  fine  after  request  so  to  do,  and  an 
inference  which  would  decide  his  title  to  a  renewal. 
„,    „  The  duty  of  agents  to  enforce  renewals  will  appear  still 

The  fines  are  the      .  r  ..u  •  ^  .1  1  r  /i       1       j 

preservatives  Stronger  irom  these  circumstances ;  the  value  or  the  land- 
cf  the  tennre.  lord's  property  depends  on  the  facility  with  which  he  can 
enforce  payment  of  the  fines  and  acknowledgment  of  the 
tenure.  The  acknowledgment  of  the  tenure,  that  is,  that 
they^^  is  in  the  landlord,  depends  on  the  acceptance  of  the 
new  leases  and  the  payment  of  the  renewal  fines.  The 
rent,  without  the  fines,  would  not  be  sufficient  to  preserve 
the  evidence  of  the  tenure,  that  is,  of  the  fee  being  in  the 
landlord  ;  if  rent  only  were  paid,  and  there  were  no  evi- 
dence of  renewals  or  payments  of  fines  ;  the  state  of  things 
in  such  a  case  would  create  a  presumption  of  a  fee-farm 
being  in  the  tenant  :  now  the  tenure,  that  is,  the  fee  in  the 
landlord,  may  be  an  important  consideration  in  the  value 
of  the  property,  and  the  renewal  fines  are  the  preservatives 
of  that  tenure ;  and  the  renewal  leases  the  documental 
acknowledgment  thereof. 

The  landlord  can  only  compel  the  tenant  to  the  re- 
newal of  the  lease  on  the  drop  of  the  single  life,  by  reite- 
rated demands  of  payment,  and  finally  a  formal  one  under 
the  statute  ;  a  non-compliance  with  which  forfeits  the  right 
of  renewal :  this  mode  can  only  be  adopted  on  the  ascer- 
tainment of  the  drop  of  the  life  by  the  landlord,  a  fact 
more  likely  to  be  within  the  knowledge  of  the  tenant,  and 
therefore  it  would  be  always  desirable  that  the  new  lives, 
nominated  by  the  tenant,  should  be  those  of  persons  in  some 
elevated  situation,  whose  death  must  be  a  matter  of  general 
notoriety. 

Diligence  in  paying  renewal  fines  is  also  further   ne- 
ayinent  of        cessarv,  from  the  circumstaucc  that  these  leases  are  often 

lines  material  •' '  1        •  1  1  i  i      • 

also  to  the  te-  granted  by  persons  having  themselves  renewable  interests, 
nants,  else  inter-  whosc  means  to  pay  their  rent  and  fines  arise  from  the  rent 
mediate  inte-  and  fiucs  payable  by  their  tenants,  who  may  also  have  un- 
re,st  maj  be  lost,  dgrlet;  (for  here  the  subletting  act  does  not  apply ;)  and  if  the 
person  having  the  reservation  on  the  last  under-letting,  antJ 
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who  is  to  renew  with  his  immediate  landlord,  is  to  encoun- 
ter a  considerable  delay  after  a  demand  of  this  description  ; 
the  intermediate  interests  may  be  put  in  great  hazard,  and 
much  injury  done  to  bona  fide  incumbrancers  and  innocent 
third  persons. 

The  relation  of  landlord  and  tenant  may,  for  our  pre-  Rents  and  fines, 
sent  purpose,   be  considered  in  two  points  of  view,  either  what? 
as  resulting  from  contract^  or  the  principle  of  feudal  tenure. 
In  the  former  case  the  contract  is  called  a  lease  or  demise. 

The  parties  to  such  contract  are  the  owner  of  the  soil 
and  the  farmer  or  terre-tenant,  who  are  sometimes  called 
lessor  and  lessee,  and  sometimes  landlord  and  tenant.  By 
this  contract  the  landlord  grants  to  the  tenant  the  possession 
of  the  land  for  life  or  lives,  for  a  number  of  years  certain, 
or  at  will.  The  tenant,  on  the  other  hand,  usually  en- 
gages by  the  same  contract  to  pay,  in  consideration  of 
such  grant,  a  certain  sum  of  money,  or  other  certain  re- 
compense, at  stated  periods  during  the  term,  which  pay- 
ments are  called  rents.  The  parties,  however,  may  dispense 
with  rent  by  agreeing  to  the  payment  of  one  entire  sum  on 
the  completion  of  the  contract,  which  is  usually  called  a 
fore-gift,  or  fine^  it  being  the  earnest  of  the  conclusion  of  ^  ^^^  ^^  ^^^^^ 
the  contract.  It  is  also  common  for  the  tenant  to  pay  his  gUt  is  the  ear- 
consideration  partly  by  fine  and  partly  by  rent ;  but  fines  nest  ofthecon- 
and  rents  are  no  essential   part  of  the   contract;   as  there  dusionof  a  con- 

I  i/>-i-i-f  •  1  tract  between 

may  be  many  benencial  considerations  for  granting  a  lease  the  landlord  and 
without   reserving  any  rent ;    and  if,   from   bounty  to  the  tenant. 
tenant,  the  lessor  chooses  to  forego  all  advantage  to  himself, 
it  will  be  no  objection  to  the  grant,  singly  considered,  that 
it  is  of  a  voluntary  nature. 

The  next  case  is  Boiales  v.  Stewart,  July,  1803,  which  a  renewal  of  a 
is  one  of  considerable  extent ;  and  in  many  parts  (as  Lord  lease  foriires 
Redesdale  remarks)   of  considerable  obscurity;  its  bearing  taken  bj  tenant 
is  collateral  and  remote  on  the  subject  of  this  treatise ;  nor  t°„st' fp/*!,* 
is  it  necessary  farther  to  refer  to  it,  than  as  supplying  one  benefit  of  those 
legal  proposition   referential    to   the   subject   of  renewals,  in  remainder. 
namely,  that   "  a  renewal  taken   by  a  tenant  for  life  of  a 
lease  tor  lives,  is  a  trust  for  the  benefit  of  those  in  remain- 
der."    This  case  is  reported   at  large  in   1  Scho,  a?id  Lef. 
209. 

The  next  case  is : 
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An  infant  cannot 
avail  bimselfof 
his  infancy  to 
excuse  the  non- 
assertion  of  his 
right  under  an 
executory 
agreement  made 
with  his  ances- 
tor, where  the 
immediate  per- 
formance of  his 
part  of  the  con- 
tract is  essen- 
tial to  the  in- 


Griffiii  V.  Giiffin. 
16th  May,  ISOl. 

The  bill  prayed  that  an  agreement  for  a  lease  made  be- 
tween the  father  of  the  plaintiff  and  the  defendant  Leslie, 
might  be  carried  into  specific  execution,  or  that  the  lease 
granted  by  Leslie  to  the  husband  of  the  defendant  Griffin 
might  be  decreed  a  trust  for  the  plaintiff,  and  an  account 
of  the  rents  and  profits,  &c. 

In  1775,  Mr.  Leslie  agreed  by  parol  with  the  father  of 
plaintiff,  to  grant  him  a  lease  of  lives  renewable  for  ever 
of  the  lands  in  question,  and  gave  him  possession  accord- 
ingly, the  tenant  agreeing  to  lay  out  a  certain  sum  on  the 
pi'emises  within  three  years.  In  1777,  (about  a  year  and  an 
half  after  the  agreement,)  the  father  of  the  plaintiff  died, 
leaving  plaintiff,  his  eldest  son  and  heir  at  law,  an  infant*  of 


*  The  following  is  the  statute  respecting  Renewals,  in  case  of 
Minors,  &c.  &c. : — 

11  Anne,  c.  3. 

An  Act  to  enable  Guardians  ond  others  to  renew  Leases  for  Lives. 

"  Whereas  several  persons  have  heretofore  made,  and  here- 
after may  make,  leases  for  one  or  more  life  or  lives,  of  several 
lands,  tenements,  and  hereditaments  in  this  kingdom,  with  cove- 
nants and  agreements  in  such  leases  for  renewing  tlie  same  from 
time  to  time,  on  the  tender  and  payment  of  some  fine  certain,  on 
the  death  of  any  life  or  lives,  in  such  lease  or  leases  mentioned,  by 
adding  such  one  or  more  life  or  lives,  on  failure  of  the  life  or  lives 
in  being,  within  the  respective  times  in  such  agreements  and  co- 
venants mentioned,  as  the  several  lessee  or  lessees  in  such  lease  or 
leases  shall  nominate  :  and  whereas,  through  one  pretence  or  other, 
on  the  fall  or  failure  of  any  life  or  lives  in  being,  the  lessee  or 
lessees  are  greatly  delayed,  before  he  or  they  can  obtain  any  re- 
newal according  to  tlie  covenants  and  agreements  in  their  leases, 
to  their  very  great  discouragement :  for  remedy  whereof  be  it 
enacted,  that  if  it  shall  so  happen  that  any  person  or  persons,  who 
who  ought  to  re-  in  pursuance  of  such  agreements  for  renewal  in  such  leases  con- 
new  leases  for  tained,  or  to  be  contained,  ought  to  make  such  new  lease  or  leases 
lives  are  under  gg  j^^yg  been  or  shall  be  agreed  to  be  made,  shall  be  under  any 
disability  so  to  do  by  reason  of  infancy,  coverture,  or  7ion  compos 
mentis,  thut  tlien  and  in  every  such  case,  (that  is  to  say)  in  case 


Wh 


ere  persons 


disabililv 
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two  years  old.  Maurice  Griffin  (the  husband  of  the  defend-  terest  of  the 
ant  Mary  Griffin,  and  uncle  to  the  plaintiff)  thereupon  took  other contract- 
upon  himself  the  management  of  the  family  affairs  under  '"S  v^^^y- 
a  letter  of  attorney  from  the  plaintiff's  mother,   but   was  Renewal  of  a 
neither  executor  nor  admininistralor  of  the  deceased,  nor  '^ase  taken  by 

J"         ^      ^1        •    p      X  'a  trustee,  slia 

guardian  to  the  nifant. 


of  disability  by  reason  of  infancy,   or  being  under  age,  by  the 
direction  of  the  high  court  of  Chancery,  or  the  court  of  Exchequer,  ^^  °^  infancy, 
signified  by  an   order  made  upon  hearing  all   parties   concerned,  S"'''^'\"*"  *^""' 
on  the  petition  of  such   lessee  or  lessees;   it  shall  and  maybe  ^u°^ 
lawful  to  and  for  the  guardian  or  guardians  of  such  infant  or  per-  Exchequer,  re- 
son  under  age,  upon  such  lessee  or  lessees  tendering  the  fine  or  new,  lessee  per- 
fines  agreed  on  in  such  lease,  and  performing  all  such  matters  and  forming  his  co- 
things  as  by  the  said  covenants  and  agreements  ought  to  be  per-  tenants, 
formed  on  his  or  their  part  and  behalf  previous  to  such  renewal,  in 
such   manner  as  shall  by  such  order  be  directed,  to  renew  such 
lease  or  leases,  by  adding  such  new  life  or  lives,  as  shall  be  named 
by  the  said  lessee  or  lessees,  according  to  the  said  covenants  and 
agreements  ;  and  such  guardian  or  guardians  are  hereby  required 
to  renew  such  leases,  by  putting  in  such  new  life  or  lives  as  shall 
be  so  named  unto  them  as  aforesaid,  while  the  infant  or  minor  of 
such  guardian  or  guardians  shall  be  under   such  disability  of  in- 
fancy, or  under  age. — s.  1. 

"  And  be  it  enacted,  that  in  all  cases  where  the  person  or 
persons,  who  by  covenant  or  agreement  are  obliged  to  make  such  ^^  coverture, 
renewals,  are  or  shall  be  disabled  to  renew  by  reasoji  of  beino-  '^''3'°"^  ^^•''  *"■ 
under  coverture,  beyond  the  seas,  or  non  comjjos  mentis,  it  shall  "ewar't^^b   ^l^" 
and  may  be  lawful  to  and  for  the  Lord   Chancellor,  or  Commis-  a  Master  of 
sioneror  Commissioners  of  the  Great  Seal  of  this  kingdom  for  the  Chancery, 
time  being,  upon  petitit)n  or  complaint  made  to  him  or  them  in 
the  high  court  of  Chancer)',  upon  payment  of  the  fine,  and  such 
other  sum  or  sums  of  money  as  ought  to  be  paid  upon  such  re- 
newal, for  the  use  of  the  person  or  persons  entitled  to  the   same, 
and  upon  the  lessee  or  lessees  doing  and  performing  all  and  every 
such  matters  and  things,  as  by  the  said  covenants  or  agreements 
in  the  said  lease  or  leases  ought  to  be  done  or  performed  by  him 
or  them  previous  to  such  renewal,  to  order  and  appoint  such  re- 
newal or  renewals  to  be  made  by  one  of  the  Masters  of  the  said 
court  of  Chancery,  to  be  nominated  and  appointed  by  the  said 
Lord  Chancellor,  or  Commissioner  or  Commissioners  of  the  Great 
Seal  for  the  time  being ;  and  such  Master  so  nominated  and  ap- 
pointed, and  also  such  guardian  or  guardians  as  aforesaid,  shall  '^'^  ^® '"  "*'"® 
make  and  execute  such  deed  of  renewal  in  the  name  of  the  per-  °^^^^  person 
son  or  persons  who  ought  to  have  renewed  the  same  ;  which  deed  T  "  °"^    *°, 
or  deeds  of  renewal  so  made  and  executed  by  the  said  guardian 
or  guardians,  master  or  masters,  counterparts  thereof  being  duly  lessee^"^^^*^' 
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enure  to  tbe  The  oiily  pi'oof  of  the  agreement  was  the  admission  in 

benefit  of  the  the  answer  of  the  defendant  Leslie ;  and  it  stated  that  on 
..w,«5«e  trust,  on  the  death  of  the  plaintiff's  father,  Leslie,  not  finding 
any  person  coming  forward  on  behalf  of  the  infant  to  lay 
out  the  money  covenanted  to  be  laid  out,  and  to  accept  the 
lease  pursuant  to  the  agreement,  and  there  appearing  no 
probability  that  any  person  would  come  forward,  (though 
he  had  offered,  through  the  uncle,  to  execute  the  lease  if 
any  body  would  accept  it  on  the  part  of  the  infant,)  Leslie 
brought  an  ejectment  on  the  title,  which  was  served  on  all 
the  family,  under  which  he  obtained  judgment  by  default, 
and  recovered  the  possession  in  1778,  (before  the  three 
years  allowed  for  laying  out  the  money  had  expired.)  Im- 
mediately after  the  execution  of  the  habere,  in  August, 
1778,  he  executed  a  new  lease  to  the  uncle  for  three  lives, 
at  a  rent  which  appeared  clearly  to  have  been  the  utmost 
value  at  the  time.  This  lease  was  renewed  in  1792.  The 
uncle  died,  and  the  defendant,  his  widow,  became  possessed 
under  his  will  of  his  interest  in  the  lease,  but  without  no- 
tice of  the  original  agreement  made  with  the  plaintiff's 
father.  The  plaintiff  attained  his  full  age  in  1796,  and 
filed  this  bill  in  1799. 

Mr.  Saurin  and  Mr.  Magrath  for  the  plaintiff:  the  At* 
tornaj-General  and  Mr.  Mice  for  the  defendant  Griffin: 
Mr.  Pennefather  for  the  defendant  Leslie. 

The  Lord  Chancellor  was  of  opinion  that  there  was  no 
foundation  for  the  relief  sought  against  Mr.  Leslie.  In  ex- 
ecutory  agreements,  an  infant  cannot  take  advantage  of  his 
infancy,  to  excuse  the  non-assertion  of  his  right  under  it, 
where  an  immediate  assertion  of  his  right,  and  performance 
of  his  part  of  the  contract  is  essential  to  the  interest  of  the 
other  party.     It  might  be  very  different  if  Mr.  Leslie  had 


perfected  by  the  lessee  or  lessees,  for  the  use  and  benefit  of  the 
person  or  persons  having  the  reversion  and  inheritance  of  such 
lands,  tenements,  or  hereditaments,  comprised  in  such  deed  or 
deeds,  shall  be  as  good  and  effectual  in  law  and  equity,  to  all  in- 
tents and  purposes,  as  if  the  person  or  persons  under  age  had  been 
of  full  age,  and  had  executed  tlie  same,  or  as  if  the  other  person 
or  persons  under  such  disability  had  not  been  so  disabled,  and  had 
executed  the  same. — s.  2. 

"  Provided  such  person  or  persons  under  age,  or  under  such 
disability  as  aforesaid,  were  at  the  time  of  the  renewal  of  such  lease 
compellable  in  law  or  equity,  to  make  such  renewal,"— 5.  3. 
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used  any  improper  means  to  get  rid  of  the  effect  of  the 
contract  durinfy  the  minority.  Where  there  is  an  extraor- 
dinary contract  such  as  this,  an  agreement  to  grant  a  lease 
on  the  one  part,  and  a  covenant  to  lay  out  money  on  the 
other,  and  the  tenant  dies,  leaving  an  infant  heir:  if  this 
contract  is  to  continue  executory  during  the  whole  mino- 
rity, it  will  not  be  giving  to  the  landlord  the  benefit  of 
that  in  consideration  of  which  he  stipulated  to  grant  the 
lease.  It  would  be  sanctioning  delay  on  the  part  of  the 
family  of  the  infant,  who  in  such  case  would  probably 
always  wait  till  he  came  of  age,  to  the  great  inconvenience 
of  the  landlord  in  the  mean  time.  When  Mr.  Leslie 
offered  to  execute  the  contract  if  any  body  would  come 
forward  on  the  part  of  the  infant,  his  friends  ought  imme- 
diately to  have  acceded.  Mr.  Leslie  is  not  to  be  bound 
after  a  lapse  of  twenty  years  to  execute  this  contract  at  the 
election  of  the  party,  when  there  are  no  assets  to  make 
good  the  stipulation  on  the  part  of  the  original  tenant : 
even  if  there  were,  those  in  possession  of  the  assets  ought 
to  have  come  forward  before. 

But  as  to  the  uncle.  Griffin,  his  Lordship  held  that  the 
lease  made  by  Leslie  to  him  must  be  decreed  a  trust  for 
the  benefit  of  the  plaintiff".  The  ground  of  decreeing  re- 
newals by  trustees  to  enure  to  the  benefit  of  the  infant  is 
public  policy,  vide  Bluett  v.  Millet,  7  Bro.  P.  C.  120,  to 
prevent  persons  in  such  situations  from  acting  so  as  to  take 
a  benefit  to  themselves. —  1  ScJio.  and  L.ef.  352. 

The  next  case  is: 


Calvert  v.  Ga&on. 
June   19,  180.J. 

The  Attorney-General  and  Mr.  Gabbett  shewed  cause  ii,junctionin 

against  a  conditional  order  which  had   been  obtained  for  tbe  nature  of  a 

an  injunction  in  the  nature  of  a  writ    of  estrepement,   to  writ  of  estrepe- 

restrain    the   defendant    from    raising    limestone:    on    the  '"''''*  o*"^^^*'^' 

II         I      1  /■      1        1111  •  I'll      "°^*  "***  "^ 

ground  that  the  derendant  held  the  premises  on  which  the  ao-ainst  a  tenant 

alleged  waste  was  committed,  from  the  plaintiff",  by  virtue  hoidingundera 

of  a  lease  of  lives,  with  a  covenant  for  perpetual  renewal.      '^^^'^  containing 

On  the  part  of  the  plaintiff'it  appeared,  that  one  ground  '^gretual'^e-'^ 
upon  which    the  injunction    was  prayed  was,  that  the  de-  newal. 
lendant  had  quarried  in  violation  of  a   reservation    in    the 
lease  granted  to  him. 

hard  Chancellor. — When  I  first  sat  in  this  court  I  was 

B  li 
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disposed  to  think  that  injunctions  ought  to  be  granted  in 

such  cases  as  the  present :  but,  upon  inquiry,  I  found  that 

These  leases       interests  under  leases  for  lives,  wilii  covenants  for  perpetual 

considered  per-  renewals,  had  been  constantly  considered  in  this  country  as 

pctuities  by        perpetuities.     In  the  case  of  copyholds,   in  England,  the 

Lord  Redesdale.  r       i     i  j  •        •      ^i       i       i  i      i  i     i  i     ^        ^    • 

ireeliold  I'emains  ni  the  lord,  and  the  copyhold  tenant  is 
considered  as  tenant  at  will,  according  to  the  custom  of  the 
manor,  and  therefore  he  has  no  right  beyond  that  of  a. 
mere  tenant  at  will,  but  such  as  the  custom  gives  him.  In 
i$  the  case  of  leases  for  lives  renewable  for  ever,  the  whole 

inheritance  is  bound  by  the  contract  for  renewal ;  and 
without  special  reservation,  the  lessor  has  no  intei'est  be- 
yond the  performance  of  the  conditions  of  this  tenure. 
Before  the  statute  of  Glous.  6.  Ed.  1,  a  tenant  for  life  was 
not  punishable  for  waste,  without  special  provision  in  his 
lease;  and  it  seems  to  have  been  considered  in  this  country 
that  a  lease  for  lives,  with  covenant  for  perpetual  renewal, 
was  not  within  that  statute.  If  therefore  the  plaiiitiiiis  en- 
titled to  any  remedy,  he  must  seek  it  at  law,  except  so  far 
as  the  lease  has  specially  provided  for  his  pi'otection :  at 
least  until  a  court  of  Law  has  determined  on  the  right,  it 
is  not  fit  that  a  court  of  Equity  should  interfere  by  in- 
junction. 

Allow  the  lease  and  set  aside  the  order,   save  as  far  as 

Re^.  lib.  ord.     \i  restrains  defendant  raising  limestone  or  limestone  gravel, 

^^^^''       '       to  the  prejudice  of  the  reservation  contained  in  the  original 

lease  of  the  premises.     This  order  to  be  without  prejudice 

to  any  proceeding  at  law  plaintiff' may  think  fit  to  take. — 

2  Sc//o.  and  Lcf.  5G1. 

The  next  case  is  : 

Evans  v.   Walsh, 

Aug.  3,  1805. 

This  was  a  motion   for  an  injunction  on    equity  con- 
A.  holding  un-    f^gggj    j^  restrain  the  defendant  from   proceeding  on  an 

der  a  corpora-        .  i  a 

tioii  (of  which    ejectment. 

he  was  a  mem-  The  defendant  held  the  lands  in  question  under  a  lease, 
ber,)and  in  the  made  by  a  Corporation,  in  whom  they  were  vested,  in  trust 
in^'"renIw°ul'o'  ^^^  ^  charity.  The  Corporation  had  been  in  the  habit  of 
faforlwrterni"  renewing  the  lease  granted  by  them  to  the  defendant,  who 
demised  to  B. '  was  oue  of  their  body,  on  favorable  terms  for  several  years; 
at  a  certain  rent,  and  the  defendant  underlet  to  the  plaintiff",  at  a  certain 
with  a  covenant        ^  ^-^^^  ^  covenant  to  rcncw  to  him  at  the  same  rent,  as 

to  renew  at  the  ' 
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often  as  the  Corporation  should  renew  to  the   defendant,  same  rent  as 
The  Corporation  had  discovered,  that  in  the  favour  which  "itenasthecor- 
thev   had    shewn  to  the  defendant,  as  one  of  their  body,  P°'«ti«"f'«'>ld 

*•  •'      renew  to  uiin. 

they  had  been  guilty  of  a  breach  of  trust,  and   came  to  a  The  corporation 

resolution  not  to  renew  by  private  contract  with  the  defend-  at  length  raised 

ant,  but  to  advertise  the  lands  to  be  let:  and  on  a  public  the  rent  payable 

auction,  the  defendant  beinfj  the   highest  bidder,  was  de-  /^"*     '"T^f 

'  11^11  1       bound,  uotwith- 

clared  the  tenant,  and  obtained  a  new   lease  at  a  greatly  standing,  to  re- 
increased  rent.     He  refused  to  renew  to  the  plaintiff  at  the  new  to  B.  on  the 
old  rent;  and  on  the  plaintiff  refusing  to  advance  his  rent,  former  terms. 
the  tlefendant  brought  an  ejectment. 

The  defendant  stated  by  his  answer,  that  he  entered  into 
the  covenant,  in  contemplation  of  obtaining  a  renewal  on 
the  same  favourable  terms  which  the  Corporation  had  been 
in  the  habit  of  granting  to  their  own  members  in  all  cases  ; 
and  that  otherwise  he  would  not  have  entered  into  this  co- 
venant. 

The  Lord  Chancellor  granted  the  injunction,  consider- 
ing the  defendant  as  bound  to  renew  to  the  plaintiff  on  the 
old  terms,  unless  he  chose  to  abandon  the  property,  and 
allow  the  plaintiff  to  stand  in  his  place  for  the  renewal 
which  he  had  obtained ;  which,  as  he  had  not  covenanted 
to  renew  with  the  Corporation,  he  might  perhaps  be  at  li- 
berty to  do.  But  if  he  thought  fit  to  retain  the  benefit  of 
the  renewal  which  he  had  obtained,  he  was  bound  speci- 
fically to  execute  his  covenant  of  renewal,  on  the  terms 
upon  which  he  had  covenanted  to  renew. — 2  Scho.  and  Lef. 
519. 

The  next  case  is  Hamilton  v.  Denny,  vide  note,  iwst. 

The  next  case  is  : 

Keating  v.  Sparrcw. 
July  24,  IS  10. 

On  the  1st  May,  1787,  Simmons  Sparrow,  by  indenture  Ri^ht  of  r^- 
of  lease  demised  to  the  plaintiff  W.  Keating,  the  lands  of  newal  gone, 
Derricknew,  containing  100  acres,  at  the  rent  of  £131  per  ♦''°"s''  ''"'"'"' 

p        .1  !•  '-,1  .I-  ,1  1      life  in  the  lease 

ann.   tor  three  lives,  with  covenant  tor  })erpetual  renewal,  ^^       ^^^  where 
upon  payment  of  a  fine  of  5^15,  and  all  arrears  of  rent  within  tenant  neglected 
six  months  after  the  fall  of  each  life.     Keating  entered  into  to  renew  for 
possession,  })aid  the  rent  regularly,    and  in  178S,  upon  his  three  years  alter 

„  ii-.^.-.i]  i^\.  i       a  demand  made 

marriage,   conveyed  his  interest   in  the  lease  to  trustees  to  ^^^^^^  ,1^^  ,p^_ 

the  use  of  himself  for  life,  remainder  in  the  usual   course  n^ntry  act,  19 

of  family  settlements.     Li  1790,    Simmons  Sparrow  died,  and  20  Geo.  3, 

leaving  the  defendant,   his  only  son  and  heir  at  law.     In  ^-  ^^* 
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1791,  one  of  the  crs/;// <7?^<?  vies,  in  the  lease  of  1787,  dice). 
On  the  29th  August,  1803,  the  defendant  personally  called 
on   the  plaintiff  Keating  to    renew  for  the  life  that  had 
fallen;  and  on  the  6th  April,   1804',    by  letter,   which   was 
delivered  to  the  plaintiff,  the  defendant  again  called  on  the 
plaintiff  to  renew  his  lease;  stating  that  if  he  did  not  within 
a  month,   that  he   would  insist   on  a  forfeiture ;    to   this 
no  answer  was  returned;  and  on  the  17th  February,  1807, 
the  defendant  filed  a  bill  against  the  plaintiff,  to  perpetuate 
the  testimony  of  the  witnesses  to  the  notice  to  renew,  and 
to  the  delivery  of  the  letter  of  April,    1804.     On  the  4th 
April,  1807,  the  plaintiff  tendered  the  rent  due  on  the  25th 
March  preceding,  the  renewal  and  septennial  fines,  and  all 
interest  due  thereon,  for  inserting  a  life,  in  the  place  of  the 
ceslui  que  vie,  who  had  died,  which  were  refused.     And  on 
the   Ibt  September  following,   the  bill    in  this  cause    was 
filed  by  the  plaintiff  Keating,  and  the  trustees  of  his  mar- 
riage settlement,  praying  a  renewal  for  the  life,  nominated 
in  the  notice  of  the  4th  April,    1807,  on   payment  of  all 
rent,  fines,  interest,   and  costs.     This    was  resisted  by  the 
defendant,  on  the  grounds  of  a  forfeiture  havinof  been  in- 
curred  by  the  plaintiff's  neglect,  in  not  offering  to  I'enew 
for  near  four  years  after  being  called  on  so  to  do. 

Serjeant  Ball,  and  Mr.  Lloyd,  for  the  plaintiff. — If  there 
be  no  fraud  on  the  part  of  the  tenant,  in  not  renewing, 
which  it  is  impossible  to  infer  in  this  case,  from  the  small- 
nessofthefine  payable,  it  is  a  case  in  which   relief  ought 
to  be  given.     The  cases   which  have  decided  against  the 
right  to  renewal,  in  consequence  of  the  laches  of  the  tenant, 
are  those,  where  all  the  lives  were  dropped,   where  all  the 
legal  remedies  of  the   landlord  were  extinguished,  where 
the  legal  title  of  the  tenant  was  at  an  end,  and  where,  from 
that  circumstance,  it  might  well  be   inferring  that  he  in- 
tended to  abandon  his  lease,  and  all  benefit  of  renewal. 
In  Magrath  v.  Miiskerrrj,  Vern.  andScriv.  166.  I  Ridg.  P.  C. 
496,  Lord  Lifford,  in  his  judgment,   referred  to   the  case 
of  Ryan  v.  Lord  Clonmore,  cited    in  Vern.  andScriv.  180, 
1  Ridg.  p.  C.  492,  relies   much  on    the  circumstance   of 
some  of  the  lives  being  in  existence  as  favourable  to  the 
right  of  renewal,  which,  in  the  other  case,  from  the  fall  of 
all  the  lives,  was  refused.     Lord  Redesdale  also  in  Jackson 
V.  Saunders,  1  ScJio.  and  Lef.  443,  lays  much  stress  on  that 
circumstance;  and  therefore,  under  the  authorities  of  those 
cases,  it  may  be  fairly  inferred    that  the  provisions   of  the 
statute  19  and  20  Geo.  8.  c.  30,  which  require  payment  of 
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the  fine  witliin  a  reasonable  time  after  a  demand   made, 
only  applj'  to  cases  where  the  lives  are  dropped. 

The  Solicitor- General  and  Mr.  E.  Pennefather  for  the 
defendant.  I'he  statute  which  had  in  view  the  giving  re- 
lief to  tenants,  who  had  been  guilty  of  laches,  in  not  re- 
newing their  interests  within  the  time  specified  in  their 
leases,  makes  no  distinction  between  the  neglect  of  the 
tenant  in  not  renewing  after  a  demand  made,  where  all  the 
lives  are  fallen,  or  where  but  one  ;  the  effect  of  it  has  been 
to  impose  the  duty  on  the  landlord,  to  call  on  the  tenant 
by  notice  to  renew,  before  he  can  insist  on  the  forfeiture 
provided  by  the  contract  of  the  parties  ;  and  therefore  it  is 
perfectly  immaterial  whether,  in  the  construction  of  this 
statute,  as  applicable  to  the  laches  of  the  tenant,  in  not  re- 
newing after  notice  served,  all  the  lives  be  gone,  or  but 
one.  The  simple  question  to  be  decided  is,  has  the  tenant 
come  in  within  a  reasonable  time  after  being  called  on  to 
renew?  And  can  it  be  pretended  that  he  has  done  so  in 
this  case,  after  a  neglect  for  near  lour  years  from  the  ser- 
vice of  the  notice,  and  after  a  bill,  to  perpetuate  the  tes- 
timony of  the  demand  made,  and  the  notice  served,  had 
been  filed  ?  much  less  time  was,  in  Jackson  v.  Saunders^  1 
Scho.  and  Lef.  448,   held  to  be  a  bar. 

Lord.  Maimers. — I    have    looked    into    the   authorities  ,     „    , 

.,,   T  1  1     />      1  •        •     1  1-1  1  IjJindlord   may 

to   see  ir  1  could  find   any    principle  on  which  to   adopt  file  abiiiio  per- 
the  distinction  relied  on  by  the  plaintiff's  counsel,  between  petuatetheevi- 
thccases  where  all  the  lives  have  dropped,  or  but  one.     In  deuce  of  a  de- 
the  last  reported  case  of  Jackson  v.  Saunders^  this  question  !!,'""'*  ""*^^'"  *''^ 
was  very  much  discussed,  and  there  Lord   Kedesdale  puts  on  his  tenant  to 
the  case  of  the  demand  being  made  in   1791,  when  there  renew. 
was  but  one  life  in  being  ;  a    case  which  he  states  would 
put  the  landlord  to  considerable  difficulty  in  preserving  the 
evidence  of  a  demand  having  been  then  made  by  him,   and 
the  great  expense  he  would  be  put  to  in   proceeding  to 
bar  the  right  of  the  tenant,   by  filing  a  bill  to  perpetuate 
the  testimony  of  that  fact.     Here  then  you  perceive,   that 
in  such  a  case  he  puts  it,  that  a  landlord  calling  on  his  te- 
nant to  renew,  when  one  life  had  dropped,   can  preserve 
his  evidence,  in  order  to  avail  himself  of  the  forfeiture  given 
by  the  act  of  Parliament;  and  he  puts  the  landlord's  right 
upon  a  demand  being  satisfactorily  proved  by  him,  and  that 
the  tenant  had  refused  or  neglected,  or   had  been  guilty  of 
wilful  default.     In  observing  upon  the  act.  Lord  Kedesdale 
states,  that  the  true  principle  deducible  from  it  was,  that 
it  makes  that  which  was  before  indefinite,  definite. 

In  3Jagrat/i  v.  Muskcrry,  Vcrn.  cmd  Scriv.  166.  1  Ridg.  Altera  demand 
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made,  and  ne-      P'  C.  469,   Lord  Liff'ord  argued  on  the  grounds  of  a  de- 

glect  to  reuew  relictioii,  and  puts  that  case  on  the  difference  between  wll- 
vvhenall  the         fy|  default,  or  negliofence,  and  dereliction,   and   there  is  a 

Jives  are  ffoiie,  ,       •    i     i-  ^-         •"    ^ /•  i  n  ,i        i-  •.    • 

it  is  dereliction-  niaterial  distinction ;  lor  when  all  the  lives  are  gone,  it  is 
when  but  one.  or  dereliction  ;  when  but  one  or  two,  negligence;  wilful  de- 
two,  neu;iiKence;  fault  is,  where  a  demand  has  been  made,  and  there  is  a 
and  wiiiuide-  refusal  or  neMect  to  renew  in  a  reasonable  time  :  what  is  it 

iault  when  a  re-    •      ,,  .  -f^    tt  i  i  i       .^i 

lusai,  or  neglect  "^  ^'"^  case  T     Jdere  a  demand  was  made  three  years  ago, 

to  renew  in  a  and  ueglcct  ever  since  ;    now,  if  I  were  not  to  call  this  wil- 

reasonable  time,  ful  default,  I  would  do  away  all  the  provisions  of  the  act. 

To  neglect  re-  ^^  '^^^  been  argued  on  the  part  of  the  plaintiff  that  this 

newing  for  three  court  leans  against  forfeitures,  if  the  party  can  be  compen- 

jears  aftei  de-  sated  ;  and  that  he  can  in  this  case,  where  interest  and  sep- 

mandmade,is  tenuial  fiues  may  be  given  to  the  landlord.     That  princi- 

wilful  default.  ,      -  1-      I  1      .         ^  r  .         .!     .  .1  .• 

pie  IS  applicable  to  cases  or  contract  between  tlie  parties. 

Relief aarainst  i      ..         ..    1      »i  •   •  c  ^      f  n      i-  j. 
forfeiture  where  "^^^  "°^    ^"  ^"^    provisions  Of  an  aCt  Of    Parliament,    or  con- 
compensation  ditions  in  law.     In  Peach?/  v.  the  Duke  of  Somerset,  1  Stra. 
can  be  given,  447.  Lord  Macclcsfield    makes    this  distinction:  he  says 
applies  only  to  cases  of  agreement,  and  conditions  of  the  part^^,  and  of  the 

cases ol  contract,   i  ,.    •    ■{      ^       ^         j-   ^-  •   i       i 

. ,   ,,      „  .    law,  are  certamly  to  he  distinguished  ;  you  can  never  say 

not  to  the  provi-  '  i        "^      •        i  .         n    '^i  "^  i  ■  *^ 

sions  of  a  statute  the  iaw  has  determined  hardly,  bntyou  may,  that  the  party 

or  conditions  in  has  made  a  hard  bargain.  The  true  ground  of  relief  against 

'^^-  penalty  is,   when  from  the  original  intent  of  the  case,  the 

When  penalty  penalty  is  ouly  designed   to  secure   the  money.     Taking 

only  designed  ^j^^^^  ^j^^  principle  from   Lord  Macclesfield,  it  is  manifest 

to  secure  the  i         •  /■  i  •  i  • 

money; then  that  in  cases  Or  mere  contract  between  parties  this  court 
relief  may  be  wiU  I'elieve,  whcn  compensation  can  be  given,  but  against 
given  against  it.  the  provisions  of  a  statute  no  relief  can  be  given.  Apply 
that  to  cases  arising  under  this  act  of  Parliament.  Hei'e, 
before  a  demand  made  by  the  landlord  upon  the  tenant  to 
renew  after  the  ftrll  of  a  life,  the  tenant  would  be  entitled 
to  a  renewal  upon  making  compensation,  whatever  time 
may  have  elapsed,  it  being  then  but  in  contract;  but  after 
a  demand  by  the  landlord,  the  provisions  of  the  statute 
apply,  it  then  ceases  to  be  merely  a  contract  betweeir  the 
parties,  and  comes  within  the  opinion  of  Lord  Macclesfield, 
that  relief  cannot  be  given  against  the  provisions  of  the 
law. 

What  are  the  facts  of  this  case?  The  tenant  allows 
three  years  to  elapse  after  demand,  before  he  comes  for  a 
renewal,  and  alter  he  had  been  again  apprized  by  the  land- 
lord, that  he  would  av;iil  himself  of  the  provisions  of  the 
act ;  for  the  landlord  took  pains  to  preserve  the  evidence  of 
having  made  a  demand,  which  I  think  the  act  gives  him  a 
right  to  do,  in  order  to  avail  himself  of  a  ibrfeiture  :  I  must 
therefore  dismiss  the  bill,  but  as  it  is  the  first  time  a  bill 
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has  been  filed  for  a  renewal,*  one  life  only  having  dropped, 
I  consider  it  a  new  question,  and  I  dismiss  the  bill  without 
costs. — 1  Ball  and  Beat.  367. 


Obsei-vations  on  tJie  Case  of  Keating  v.  Sparroiso. 
This  case  is  chiefly  remarkable  for  being  the  first  case  ,., 

,.,,,.,,      p     /  .  *=*  ,  T        Observations 

m  winch  the  bill  or  the  tenant  praymg  a  renewal  was  dis-  on  the  case  of 
missed  where  one  life  only  had  been  dropped.    It  was  con-  Keating  v. Sjjar 
tended  by  the  counsel  for  the  plaintiffs,  that  the  tenant's  ''""• 
equity  could  not  be  lost  until  all  the  lives  were  gone;  but  Tenant's equit}' 
there  does  not  seem  to  me  any  authority  in  the  aforegoing  '""-^,  ^    }  "" 

•/  J      ^  o         cj    tu6  drop  ol   A 

cases  by  which  this  position  could  be  sustained;  and  in  the  singielife. 
protest  of  the  Lords  against  the  enactment  of  the  Tenantry 
Act,  the  signatures  to  which  include  a  large  portion  of  the  chief 
landed  interests  in  Ireland,  vide  ante,  p.  95,  it  is  made  a  spe- 
cific ground  of  complaint  in  that  document,  that  the  statute 
makes  no  difference,  whether  the  neglect  be  long  or  short; 
whether  the  fine  be  large  or  nominal,  or  whether  all  the 
lives  be  dropt,  or  one  only.  Such  was  manifestl}'  the  dis- 
tinct and  recorded  understanding  of  the  meaning  of  the 
statute  at  the  time  of  its  enactment,  by  an  important  por- 


*  Renewal  of  Church  Leases  of  Lands  and  Tenements.       Churcli  Leases. 

The  case  of  Hamilton  v,  Denny,  is  the  case  of  a  cliurch 
lease  ;  and  all  cases  of  this  description  shall  be  introduced  as  notes, 
because  although  they  bear  a  sufficient  analogy  to  the  renewal  of 
leases  in  perpetuity,  which  more  properly  forms  the  subject  of 
this  Treatise,  and  the  law  of  the  one  must  be  relevant  and  illus- 
trative of  the  law  of  the  other  ;  yet  the  cases  in  reference  to  those 
distinct  classes  will  be  the  more  intelligible  by  being  thus  dis- 
tinguished; preparatory  to  the  introduction  of  these  decisions 
on  church  leasees,  some  explanatory  observations  upon  them  may 
be  necessary  as  to  their  general  nature,  and  their  characteristic 
distinctions  from  church  leases  in  England. 

The  Church  Establishment  is  a  great  corporation,  made  up  of 
many  other  corporations ;  some  of  which  are  corporations  aggre-  The  Church  a 
gate,  as  a  college,   or  dean  and  chapter;   and  others  are  corpo-  system  of  cor- 
rationssole,  as  an  archbishop  or  bishop,   a  parson  or  vicar.     This  porations. 
system  of  corporations  had  of  course,  like   its  members,   perpe- 
tual succession  ;  and  the  great  object  of  the  canon  law,  which  was 
the  law  of  the  Church,  and  one  object  of  the  common  law  as  a 
friend  to  the  Church,  was  to  sustain  Church  property  from  dimi- 
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tion  of  the  legislature ;  and  this  circumstance  affords  a 
fair  guide  to  the  meaning  of  the  statute  on  the  acknow- 
ledged maxim,  that  cotemporanea  expositio  estfortissima  in 
lege. 

The  statute  has  circumscribed  the  old  indefinite  indul- 
gence of  the  Irish  equity  to  the  tenant,  provided  the 
landlord  or  his  agent  thinks  proper  to  bring  the  statute 
into  operation  after  the  drop  of  any  life,  by  making  a 
formal  demand  of  payment :  but  if  no  such  demand  be 
made,  the  indulgence  to  the  tenant  continues  as  before 
the  statute  until  terminated  by  such  demand.  And  when 
such  demand  be  made,  and  made  in  a  proveable  manner, 
nothing  but  due  diligence  by  the  tenant  in  the  payment 
can  preserve  his  title  to  renewal  from  forfeiture.  This 
case  is  a  ruled  decision,  and  a  well  sustained  one,  that 
the  right  of  renewal  may  be  forfeited  on  the  drop  of  a 
single  life;  and  Jackson  v.  Saunders  is  an  authority,  thot 
where  the  statutable  demand  had  been  on  the  6th  October, 
a  tender  on  the  20th  March  following  may  be  too  late, 
under  circumstances  of  previous  intimation  for  two  years 
that  the  payment  was  expected.  This  case  also  establishes 
some  important  distinctions  and  definitions  on  this  subject  j 


Church  Leases.  nutioQ,  by  preventing  its  members,  either  through  neo-Iigence  or 
design,  from  alienating  or  committing  waste  on  the  property  of 
the  Church,  and  compelling  them  to  respect  the  rights  of  their 
successors,  so  that  this  property  might  suffer  no  diminution  in 
its  descent.  In  order  to  transmit  through  different  ages  the  pro- 
perty of  the  Chuixh,  it  was  necessary  to  establish  a  perpetual 
succession,  and  lience,  doubtless,  sprung  the  principle,  that  the 
clergyman,  if  he  held  property  of  the  Church,  should  be  regarded 
by  the  law  as  a  corporation  ;  and  secondly,  to  transmit  that 
property  unimpaired,  was  the  great  object  of  all  the  laws  made 
against  alienations,  or  committing  any  injury  on  the  rights  of  the 
successor. 

From  the  last  mentioned  observations,  the  object  of  the  law 
must  be  apparent  in  making  the  Church  a  corporation,  and  each 
of  its  chief  component  members  a  corporation.  The  object  was  to 
transmit  to  posterity,  and  sustain  without  diminution,  the  revenues 
of  the  Church  for  the  support  of  the  Church:  and  this  object  the 
law  proposed  to  effectuate  by  two  means  :  first,  by  making  the  parson 
or  church  beneficer,  a  corporation;  it  created  a  succession  which 
gave  a  continual  representative  for  the  transmission  of  that  portion 
of  Church  property  to  future  times  ;  and  secondly,  by  the  opera- 
tion of  disabling  acts  of  Parliament ;  the  ecclesiastical  Corpora- 


For  the  trans- 
mission of  the 
church  reve- 
nues. 
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namely,   dereliction,   negligence,  and   wilful  default,    and  >< 

the  distinction  between  cases  of  mere  coiitract,  between 
the  parties,  and  cases  under  the  provisions  of  the  sta- 
tute; in  the  former  case,  equity  vvould  relieve,  where  it 
could  make  ciompensation  ;  but  in  the  latter  case,  it  can- 
not relieve  against  the  statute :  or  in  other  words,  if 
the  landlord  continues  his  indulgence,  by  never  de- 
manding payment  of  the  fine;  and  thus  never  bringing 
the  statute  into  operation,  for  it  is  the  demand  which 
brings  it  into  operation  ;  the  tenant  in  such  case  will 
still  have  his  indefinite  indulgence;  and  equity  may  still 
permit  him  to  entitle  himself  to  his  right  of  renewal  by 
making  compensation  to  his  landlord  for  his  neghgence, 
no  matter  how  protracted  that  negligence  may  have  been  ; 
and  no  matter  whether  all  the  lives  be  dropt,  or  otherwise. 
But  if  the  landlord  or  his  agent  has  once  brought  the  sta- 
tute into  operation  by  making  a  demand  under  it,  equity 
will  not  relieve  against  the  statute;  that  is,  will  not  con- 
tinue the  indulgence  after  such  demand ;  but  will  hold  the 
tenant  to  strictness  by  requiring  him  to  shew  that  he  used 
due  diligence  in  tendering  payment  within  reasonable  time 
after  such  demand ;  although  such  demand  should  be 
made  after  the  drop  of  the  first  life. 


tion  so  created,  was  compelled  to  protect  against  diminution  or  Church  Leases. 
waste,  the  interest  of  his  successors,  and  the  patrimony  of  the 
Church.  Thus  to  transmit  unimpaired  the  revenues  of  the  Church, 
was  the  united  object  of  the  common  and  the  canon  law;  and  the 
creation  of  ecclesiastical  Corporations,  and  the  enactment  of  their 
non-alienation  statutes,  were  the  two  means  by  which  the  law 
endeavoured  to  effectuate  this  object. 

With  these  objects  the  law  considered  that  the  fee-simple  was  Leases  by  cor- 
lodged  in  all  corporations  aggregate,  and  also  in  archbishops  and  por^tions  sole, 
bishops,  who  are  said  to  be  seised  in  fee  in  right  of  their  Churches,  ''^1'^"'^  confir- 
but  rectors  and  vicars  were  rather  regarded  as  tenants  for  life,  the  ,„onTaw  but " 
fee  being  in  abeyance ;  or  they  represented  the  fee   in  respect  to  by  corporations 
the  Church,  and  were  tenants  for  life  in  respect  to  their  successors,  aggregate,  not. 
In  fact  the  common  law  regarded  the  third  class  with  most  restraint, 
because  of  the  three  they  were  most  likely  to  require  it.     The 
first  class,  namely,  corporations  aggregate,  was  the  least  restrained, 
because  it  was  considered  that  the  property  of  the  Church  was 
most  secure,  wliere  selfish  objects  were  weakened  by  being  dis- 
persed among  so  many  persons  ;  therefore  the  common  law  allow- 
ed a  corporation  aggregate  to  make  any  leases  out  of  its  fee  simple 
for  lives  or  yoars  without  any  control.     But  in  respect  to  the 

c  c 
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Nesbittv.  Tre- 
dennick. 
The  principles 
on  which  courts 
of  Equity  act, 
in  considering 


Before  closing  the  1st  volume  of  Ball  and  Beatty,  the 
Editor  takes  this  opportunity  to  remark  that  he  has  ex- 
cluded the  case  of  M^Alpine  v.  Sxmft,  I  Ball  and  Beatty, 
285,  on  the  principle,  that  although  it  was  a  case  on  a 
renewable  lease;  yet  it  was  not  on  a  lease  renexvahle  for 
ever :  a  distinction  which  the  Editor  conceives  to  be  quite 
important.  The  cases  on  which  he  is  treating,  and  to 
which  the  peculiar  equity  of  Ireland  as  well  as  the  Te- 
nantry Act,  apply  exclusively,  being  all  cases  of  covenants 
on  leases  for  lives  renewable  for  ever,  that  is  perpetuities, 
or  what  may  be  perpetuities.  But  the  case  of  M^ Alpine  v. 
Swift,  was  for  a  specific  renewal  of  three  lives  and  no  more ; 
and  therefore  never  could  be  a  perpetuity,  nor  come 
within  the  legal  principles  peculiarly  applicable  to  perpe- 
tuities, which  are  construed  liberally  ;  whereas  specific  and 
limited  renewals,  such  as  M^Alpi7ie  v.  Si<oift,  are  on  the 
contrary  construed  strictly. 

The  case  of  Nesbitt  v.  Tredennick,  1  Ball  and  Beattij, 
46,  is  not  farther  referential  to  the  subject  of  this  treatise, 
than  for  the  recognition  of  one  principle  applicable  hereto, 
and  for  describing  the  natnre  of  the  legal  term  "  Graft," 
in  respect  to  renewal  leases.  "  The  principle  to  be  ex- 
tracted from  all  the  authorities  amounts  to  this,  that  when- 


Con  flrmatlous 

by  whom. 


Church  Leases.  Other  two  classes,  consisting,  as  has  been  observed,  of  corpora- 
tions sole,  these  were  restrained  from  making  leases,  unless  such 
leases  liad  been  confirmed  by  the  other  persons  who  were  guar- 
dians of  the  inheritance,  or  interested  therein.  Thus  by  the  com- 
mon law,  leases  made  by  sole  corporations  required  what  was 
called  confirmation;  but  those  made  by  aggregate  corporations 
did  not. 

Leases  made  by  archbishops  and  bishops  are  to  be  confirmed 
by  the  dean  and  chapter,  or  deans  and  chapters,  if  there  be  seve- 
ral chapters :  those  made  by  deans  are  to  be  confirmed  by  the 
bishop  and  chapter ;  those  made  by  prebendaries  and  archdeacons, 
by  the  bishop,  dean  and  chapter ;  those  made  by  parsons  and 
vicars,  by  their  patrons  and  ordinaries  ;    and   those  made  by  the 
incumbent  of  a  donative,  by  the  patron  alone. — Degge,  C.  10, 120. 
In  the  32  of  Henry  8,  when, the  lands  of  the  Church  were  so 
extensive  in  England,  this  requisite  of  a  confirmation  in  respect  to 
leases  by  corporations  sole,  was  considered  to  operate  as  a  re- 
straint on  agri-  straint  upon   agriculture ;  and  as   the  necessity  of  such   confir- 
culture.  mations  in  all  such   cases,  and  the  failure   of  them  in   many, 

occasioned  insecurity  to  farmers,  and  impediments  to  tillage,  the 
32  Hen.  8,  c.  28,  was  enacted  in  England,  commonly  called  the 
enabling  statute. 


Necessity  of 
continuations 
deemed  a  re- 
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ever  a  mortgagee,  executor,  trustee,  or  tenant  for  life,  gets  renewed  interest 
an  advantaire,  by  either  beinjj  in  possession,  or  behind  the  o'^t^""^^  by 

ii/-i°  ,  1    •  At  -3  niortgsigees, 

back  of  the  party,  mortgagor,  cestui  que  trtist,  or  remauider-  trustees,  &c. 
man,  he  shall  not  retain  the  same  for  his  own  benefit,  but  Grafts  are,  that 
hold  it  in  trust ;  the  new  lease  in  any  of  these  cases  will  be  the  advantage 
considered  as  a  graft  upon  the  old  one."     And  again  :  *•  In  "•\^^  procured  ^ 
all  cases  upon  this  subject,  either  the  party,  by   being  in  i^n'poLession'"''' 
possession  obtained  the  renewal ;  or  it  was  done   behind  or  when  out  of 
the   back,  or  by  some  contrivance  in  fraud  of  those  who  it,  hy  a  coniri- 
wcre  interested   in  the  old  lease;  and  there  was   either  a  yceto  oust 

P    ,  1,1  ,  J      •    1  ^       c  1  <he  lessee  ot  the 

rcnmant  of  the  old  lease,  or  a  tenant-right  ot  renewal  on  bgngfitof  re- 
vvhich  the  new  lease  could  be  engrafted." — Judgment  hyhord  newai. 
Manners,  47. 

The  next  case  is  : 

Jessop  V.  Ki7}g. 
1811,  December  12.     1812,  February  17. 

Baldav^in  Crowe  being  seised  in  fee  of  the  lands  of  After  a  notice 
Kinchor,  and  other  denominations,  containing  400  acres,  %  landlord,  on 
by  indenture  of  lease,  bearing  date  the   20th  May,    1738,  ^^"^  ^^^^  ^f  • 

*  '  O  1  •  to  rGHCW  *  \VH6rG 

demised  same,  together  with  the  timber  then  standnig  on  ,{,g  tenanthad 
said  lands,  and  to  be  thereafter  planted  thereon,  to  Tho- 


The  enabling  statute  empowered  all  persons  seised  of  an  estate  Church  Leases. 
\nfce  simple  in  right  of  their  churches  to   make  leases   binding 
tlieir  successors  as  well  as  themselves,  for  three  lives  or  twenty- 
one  years,  without  the  concurrence  of  any  other  person,   alwa3'S 
provided  that  they  be  by  indenture  from   the  making  or  day  of  Thence  the 
the  making,  the  old  lease  being  first  surrendered,  or  within  a  year  fabling  statute 
of  expiring  ;  of  corporeal  hereditaments  ;  of  lands  and  tenements  '"    "^  *°  ' 
most  commonly  letten  for  twenty  years  past,  on  which  the  most 
usual  and  customar}'^  rent  for  twenty  years  past  and  reserved  ;  and 
such  leases  not  to  be  made  without  impeachment  of  waste. 

The  enabling  statute  did  not  extend  to  the  third  class  of 
ecclesiastical  corporations,  namely,  rectors,  or  vicars ;  doubtless 
because  their  income  was  chiefly  tithe  ;  and  the  rule  of  guarding 
the  interest  of  the  successor  by  the  confirmation  of  other  parties 
was  the  more  necessary  ;  nor  did  it  extend  to  the  first  class,  namely, 
corporations  aggregate  ;  because  in  that  case  the  common  law  dis- 
pensed with  the  necessity  of  any  confirmation  ;  and  this  statute 
therefore  merely  extended  the  power  of  the  second  class,  that  is, 
of  those  church  dignities,  and  sole  corporations  who  were  seised 
in  fee  simple  in  right  of  their  churches ;  such  as  archbishops, 
bishops,   &ic, ;  and  nh  their  property  was  chiefly  glebe,  that   i& 
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not  his  lease, 
was  but  just  of 
age  and  embar- 
rassed ;  Avhere 
an  erroneous 
account  was  fur- 
nished bj  the 
landlord's  agent 
after  an  applica- 
tion by  the  te- 
nant in  Jan.  ; 
where  a  draft 
of  renewal  in 
Feb.  following 
was  tendered  ; 
and  the  landlord 
prevented  the 
tenant  from  sell- 
ing timber  to 
pay  the  rent 
and  fines. 
A  tender  in  the 
Oct.  following 
was,  under  those 
circumstances, 
held  to  be  in 
time,  under  the 
provisions  of  the 
Tenantry  Act ; 


mas  Jessop,  the  great  grandfather  of  the  plaintiff,  for  his 
own  life,  and  for  the  lives  of  William  Jessop  and  George 
Jessop,  the  sons  of  the  lessee,  at  the  rent  of  7s.  6d.  per 
acre.  In  which  lease  was  also  contained  the  following  co- 
venant for  perpetual  renewal.  "That  the  said  Baldwin 
Crowe,  his  heirs  and  assigns,  should  and  would,  on  the 
death  of  each  and  everj'  of  the  said  persons,  for  whose 
lives  said  lease  was  made,  and  upon  the  said  Thomas  Jes- 
sop, his  heirs  and  assigns,  paying  all  rent  and  arrears  of 
rent  that  should  be  tlien  due,  and  upon  payment  of  five 
shillings  as  a  fine,  for  the  renewal  of-each  life  to  be  added 
and  renewed,  renew  the  said  lease,  by  adding  and  insert- 
ing the  life  or  lives  of  such  other  persons,  as  the  said 
Thomas  Jessop,  his  heirs  or  assigns,  should  nominate  and 
appoint  in  the  room  of  the  person  or  persons  so  dying,  and 
aUo  upon  the  death  of  any  of  the  life  or  lives  thereafter  to 
be  added,  that  he  would  renew  or  add  the  life  or  lives  of 
any  other  person  or  persons,  the  said  Thomas  Jessop,  his 
heirs  or  assigns,  should  nominate  and  appoint ;  so  as  the 
said  Thomas  Jessop,  his  heirs  and  assigns,  should  have, 
hold,  and  enjoy,  the  said  premises  for  ever,  in  a  lease  of 
three  lives  renewable  for  ever  under  the  rents,  covenants, 
and  reservations,  in  said  lease  mentioned." 


Church  Leases. 


Disabling  sta- 
tute. 


land,  it  enabled  them  to  make  leases  to  a  certain  extent,  and  un- 
der certain  conditions,  without  the  concurrence  of  any  other  per- 
sons co;icerned,  or  what  is  technically  called,  "  without  confirma- 
tion." 

The  enabling  statute  in  England  in  favour  of  agriculture  over- 
shot its  mark,  and  among  other  causes,  produced  the  disabling 
statutes,  in  favour  of  the  Church,  enacted  in  the  reign  of  Elizabeth. 

The  enabling  statute  (32  Hen.  S.  c.  28,)  made  entirely  for  the 
benefit  of  the  farmer,  left  the  Church  open  to  many  of  the  old 
inconveniences,  losses,  dilapidations,  and  consequent  decay  of 
divine  service,  to  which  it  had  been  subject,  particularly  as  it  left 
the  leases  and  grants  made  by  archbishops  and  bishops,  if  con- 
finned  by  the  dean  and  chapter,  however  long  and  unreasonable, 
good  as  they  were  before  by  the  common  law.  The  disabling 
statute  therefore  was  passed,  made  entirely  Jor  the  benefit  of  the 
successor,  which  enacts,  that  all  grants  of  archbishops  and  bishops, 
even  though  confirmed  by  the  dean  and  chapter,  other  than 
for  the  term  of  twenty-one  years,  or  three  lives  from  the  making, 
or  without  reserving  the  usual  rent,  shall  be  void. — Broivne, 
Eccl.  Latv,  191. 

The  student  of  law  will  here  observe,  that  the  enabling  statute 
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Thomas  Jessop  entered  into  possession  under  this  lease,  imd  a  renewal 
and  by  his  will,  dated  in  1762,  he  devised  his  interest  in  tiecreed  on  the 
these  lands  to  George  Jessop,  the  grandfather  of  the  plain-  P^ynent  of 
tiff.     On  the  14th  May,  1785,   npon  the  intermarriage  of  *^°*  ^' 
William  Jessop,    the  eldest  son  of  George  Jessop,  these 
lands  were,  by  indenture  of  that  date,  conveyed  to  trustees, 
to  the  use  of  William  Jessop  for  life,  remainder  to  trustees 
for  a  term  of  500  years,  in  trust,   to  secure  a  jointure  for 
his  intended  wife,  and   to  raise  portions  for  younger  chil- 
dren.    Remainder  subject  to  the  said  term  to  the  first  and 
other  sons  of  the  marriage  in  tail  male. 

G.  Jessop  died  many  years  ago,  and  in  1799,  William 
Jessop  died,  leaving  the  plaintiff  then  a  minor  under  the 
age  of  fourteen,  his  eldest  son,  and  entitled  to  an  estate  in 
quasi  tail  male,  under  the  settlement  of  1 785. 

In  1805,  the  defendant  King  purchased  the  reversion 
in  fee,  in  said  lands,  subject  to  the  said  lease  to  Thomas 
Jessop,  from  Mr.  Henry,  the  assignee  of  B.  Crowe. 

The  lives  in  the  original  lease  being  long  since  gone, 
the  last  having  fallen  in  1787,  and  there  not  having  been 
any  renewal  thereof  executed  ;  the  defendant  King,  on  the 
IGth  December,  1809,  caused  the  following  notice  to  be 
served  upon  the  plaintiff.     "  Sir — 1  require  you  to  take 


dispensed  with  confirmation :  and  that  the  disabling  statute  con-  church  Leases, 
traded  the  power  of  lease-making,  even  where    there   was  such 
confirmation  ;  and  he  should  further  observe,  that  in  Ireland  this 
power  of"  making  church  leases  is  still  more  contracted  than  it  is 
in  England. 

The  common  law  still  remained  unaltered  in  Ireland,  and  the 
Church  in  that  kingdom,  subject  to  all  the  waste  and  alienation 
arising  from  the  original,  unlimited  or  ill  restrained  power  of  sell- 
ing and  leasing,  vested  in  the  ecclesiastical  corporations. — 
Broiime's  Eccl.  Latv,  191. 

The  canons  of  1 634<  in  that  kingdom  interposed,  and  by  the 
sixteenth  canon  it  is  ordained,  that  no  archbishop,  bishop,  dean  'j";  *'"".'"'  '''^  ''^ 
and  chapter,  or  dignitary  shall  in  anywise  diminish  the  ancient  ^  '^"^  '?"* 
revenues  of  their  sees  or  churches,  nor  alienate  their  lands  in  fee 
farm,  nor  destroy  their  woods,  nor  demise  their  mensal  lands,  un- 
less it  be  to  their  resident  curates  during  their  own  incumbency, 
nor  join  in  improper  confirmations. — ih. 

This  canon  was  foliowed  up  about  a  year  after  by  the  Irish  j^. 
statute  10  and  11  Car.  1.  c.  3,  which  is  intended  to  include  both  abiingand  dis- 
the  enabling  and  disabling  statutes  of  England ;  and  from  the  abling. 
clauses  1  and  2  of  which,  amended  by  the  1  Geo.  2.  c.  15.  s.  12, 
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out  a  renewal  of  the  lease,  which  you  hold  under  me,  of 
the  lands  of  Kinchor  in  the  King's  County,  and  to  pay  up 
all  rent,  and  renewal  fines,  otherwise  1  shall  decline  to 
execute  any  renewal.     John  King." 

The  plaintiff  by  his  bill,  which  was  filed  on  the  29th 
of  October,  1810,  prayed  a  renewal  of  this  lease  for  three 
lives,  naming  them  pursuant  to  covenant,  offering  to  pay 
all  rent  in  arrear,  renewal  and  septennial  fine,  and  interest 
thereon.  The  defendant  by  his  answer  insisted,  that  the 
plaintiff  had,  by  his  laches  in  not  complying  with  the  notice 
to  renew  in  a  reasonable  time  after  demand  made,  forfeited 
all  benefit  of  renewal  under  the  Tenantry  Act. 

It  appeared  from  evidence  given  in  the  cause,  that  about 
the  latter  end  of  December,  1809,  or  beginning  of  January, 
1810,  the  defendant  was  applied  to  by  Molony,  the  plain- 
tiff's agent,  to  see  the  counter-part  of  the  lease,  for  the 
purpose  of  enabling  him  to  prepare  a  renewal  ;  that  the 
defendant  referred  him  to  Armstrong,  his  attorney,  in  Dub- 
lin, but  refused  to  give  Molony  a  letter  for  that  purpose, 
stating,  that  he  would  be  there  himself  in  a  few  days. 
Molony,  after  waiting  some  time  for  the  arrival  of  the  de- 
fendant, called  upon  Armstrong,  told  him  of  the  conver- 
sation, and  requested  him  to  shew  the  lease,  or  give  a  de- 


Chuich  Leases.  13,  15;  and  further  amended  by  the  35  Geo.  3.  c.  23.  s.  1,  2, 
3,  4;  all  church  leases  of  lands  and  tenements  in  Ireland  may 
be  considered  as  derived ;  and  the  amount  of  these  enactments 
maybe  thus  summed  up  ;  that  with  the  exception  of  incumbents 
of  parishes  in  cities    or  towns  corporate,  who  are  enabled   to 
make  leases  not  exceeding  twenty-one  years ;  all  other  church 
lands  or  tenements  in  Ireland  are  limited  to  twenty-one  years. 
It  must  have  been  observed,  that  the  Irish  law  on  this  head 
Difrerences  as    tliffei'ed  from  the  English  in  three  material  respects,  viz.  that  in 
to  church  leases  Ireland  the  lease  can  only  be  for  tweniy-one  years,  and  not  for 
in  England  and  three  Uves  :  the  second,  that  a  moiety  of  the  true  value  at  the  time 
Ireland.  of  the  making  was  to  be  reserved  ;  the  third,  that  the  lands  need 

not  be  accustomably  lelten.  The  first  and  third  remain  unaltered, 
the  second  has  been  altered  by  the  35  Geo.  3,  in  manner  follow- 
ing. This  last  enacts,  that  the  rent  reserved  need  not  be  a 
moiety  of  the  true  value,  so  it  be  not  less  than  was  reserved  for 
twenty  years  before.  And  leases  lieretofore  made  (in  other  re- 
spects legal)  are  thereby  confirmed,  though  half  value  be  not 
reserved,  if  in  like  manner  the  rent  be  not  less  than  it  was  for 
twenty  years,  and  although  more  than  one  year  of  the  former 
lease  were  unexpired  at  the  making ;  and  what  was  formerly  held 
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scription  of  the  premises,  that  a  renewal  might  be  prepared. 
This  was  refused  by  Armstrong.  On  the  IGth  January, 
1810,  a  draft  of  a  renewal  was  laid  before  Armstrong  by 
the  directions  of  the  defendant,  and  an  account  was  de- 
manded of  the  rent  and  renewal  fines  then  due.  Armstrong 
never  returned  this  draft  of  the  renewal,  but  in  the  latter 
end  of  February,  or  beginning  of  March,  he  furnished 
Molony  with  another  draft,  which  Molony  immediately 
altered  and  returned  ;  but  which,  by  the  mistake  of  Arm- 
strong, in  sending  it  to  the  house  of  another  Mr.  Molony 
in  the  same  street  where  Molony,  the  plaintiff's  agent,  re- 
sided, was  not  received  till  the  latter  end  of  May.  It  also 
appeared  that  at  the  same  time  Armstrong  sent  a  draft  of 
a  renewal,  he  also  furnished  Molony  with  an  account  of 
the  rent  in  arrear,  and  renewal  fines.  By  this  account,  he 
demanded  rent  for  other  premises  not  contained  in  the 
lease,  of  which  the  renewal  was  sought,  and  for  an  arrear 
of  rent  due  before  the  defendant  had  purchased  from  Mr. 
Henry,  and  which  had  been  incurred  while  the  plaintiff 
was  a  minor,  by  the  default  of  his  guardian  ;  there  was  also 
a  blank  left  in  this  account  for  the  amount  of  that  arrear; 
Armstrong  declared  he  would  not  receive  the  rent  of  Kin- 
chor,  without  the  other  rent  stated  in  the  account.     Mo- 


under  one  lease,  if  afterwards  let  under  several  leases  good,  if  Church  Leases. 
the  sum  of  the  rents  be  not  Iqgs  than  before  ;  but  not  to  authorize 
concurrent  leases  otherwise  than  as  before  this  act — Bro.  Eccl. 
Laiv,2Q0. 

The  previous  part  of  this  note  being  thus  premised,  as  expla- 
natory of  the  general  nature  of  these  church  leases  of  lands  and 
tenements  in  Ireland  ;  and  their  peculiar  characteristics,  as  distin- 
guishable from  the  law  of  England  in  like  cases ;  the  Editor  shall 
next  introduce  the  first  reported  case  in  Equity,  which  occurs  on 
the  subject  of  the  renewal  of  these  church  leases. 


Hamilton  v.  Denny. 

July  5,  1809. 

Tn  1799,  the  Bishop  of  Clogher  executed  a  lease  to  the  plain-  A  fine  paid  for 
tiff  Hamilton  and  Anthony  Denny,  of  part  of  the  see  lands  for  a  ^•'^  renevval  of 
term  of  twenty-one  years,  at  a  rent  of  £70  per  annum.     It  re-  ^  '^^se  by  one 
cited  a  former  lease  from  the  then  Bishop  of  Clogher  to  Anthony  j„i„^y  hddin"'  • 
Godfrey ;  and    that  same   had  become  vested   in  the   plaintiff 
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lony,  by  his  deposition,  stated  that  he  frequently  applied  to 
Armstrong  to  fill  up  this  blank  and  to  furnish  a  correct 
account  of  the  rent  and  fines  due  out  of  the  lands;  that 
Armstrong  from  time  to  time  promised  so  to  do,  but  never 
did.  Armstrong  by  his  deposition  denied  any  application 
being  made  to  him  for  that  purpose,  or  refused  on  his  part 
to  go  into  the  account.     It  appeared  that  in  September, 

1809,  the  plaintiff  advertised  the  timber  on  these  lands  for 
sale,  but  from  some  reports  circulated  in  the  neighbour- 
hood, no  sale  could  be  had ;   and    in  the  month  of  May, 

1810,  he  again  advertised  a  sale  to  be  had  by  auction  on 
the  5th  July  following,  for  the  purpose  of  raising  money 
to  pay  the  rent  and  renewal  fines. 

On  the  3d  July,  the  defendant  filed  a  bill  for  an  in- 
junction to  stay  waste,  and  to  restrain  the  plaintiff  from 
cutting  down  the  timber.  On  the  same  day  he  obtained  a 
conditional  order  at  the  Rolls,  which  was  served  on  the 
5th,  on  which  day  cautionary  notices  against  purchasing 
the  timber  were  posted  up  by  the  defendant's  order,  and 
accordingly  the  sale  was  not  preceded  in.  The  plaintiff, 
having  in  the  mean  time  procured  the  original  lease  from 
the  solicitor  to  his  guardian,  came  in  to  shew  cause  against 
the  conditional  order,  which  was  allowed  with  costs,  and 


Church  Leases. 


a  lien  op  the 
other  moiety, 
thongh  under 
settlement. 


and  A.  Denny.  It  appeared  that  Hamilton  and  Denny  en- 
tered into  possession ;  that  on  the  17th  Nov.  1799,  a  settlement  on 
the  part  of  Denny  was  executed,  whereby  he  conveyed  his  in- 
terest in  a  moiety  to  trustees,  to  the  use  of  himself  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders  ;  remain- 
der to  his  first  and  other  sons  in  tail  male,  in  the  usual  course  of 
family  settlement.  Immediately  after  this,  the  lease  was  renewed ; 
Hamilton  paying  the  entire  of  the  renewal  fine.  On  the  25di 
November,  1800,  the  original  bill  in  this  case  was  filed  by  the 
plaintiff  Hamilton  against  A.  Denny,  and  the  trustees  of  his  set- 
tlement, to  be  repaid  his  share  of  the  fine  out  of  Denny's  moiety, 
and  for  a  partition.  Denny  died  soon  after  ;  the  plaintiff  again 
renewed  the  lease,  and  amended  his  bill  in  September,  1804',  put- 
ting that  fact  in  issue,  and  seeking  a  moiety  of  that  fine  against 
the  persons  deriving  under  the  settlement  made  by  Denny;  and 
praying  that  same  might  be  deemed  a  charge  upon  the  land,  and 
for  a  sale. 

The  Attorney-General,  Mr.  B,- John  stone,  and  Mr.  Haire,  for 
the  plaintiff.  If  a  mortgagee  of  a  leasehold  interest  advance 
money  for  renewal  fines,  it  is  quite  of  course  to  allow  the  amount 
as  against  the  mortgagor,  seeking  a  redemption  of  the  interest ;  or 
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upon  that  occasion,  the  plaintiff  offered  to  go  before  the 
Master  forthwith,  and  settle  the  account  on  the  foot  of 
the  rent  and  renewal  fines  ;  which  the  defendant  refused, 
alleginor,  that  the  plaintiff  had  no  interest,  and  had  for- 
feited his  lease ;  and  upon  an  appeal  the  order  of  the 
Master  of  the  Rolls  was  affirmed.  In  September,  1810, 
the  sale  of  the  timber  took  place ;  the  defendant  was  told 
the  money  was  ready  for  him  on  the  15th  of  that  month, 
if  he  would  accept  it,  which  he  declined,  and  on  the  16th 
October,  the  sum  of  ^800  in  Bank  of  Ireland  notes,  and 
two  engrossed  deeds  of  renewal  were  tendered  to  the  de- 
fendant for  execution,  and  by  him  refused.  It  also  ap- 
peared, that  the  plaintiff  on  coming  of  age  was  greatly 
embarrassed,  his  guardian  having  applied  to  his  own  use 
the  rents  of  the  plaintiff's  estates,  and  having  suffered  a 
great  arrcar  of  rent  to  accrue  due  during  the  minority. 
Of  these  facts  the  defendant  was  apprised,  and  had  lent 
the  plaintiff"  on  his  coming  of  age  in  1807,  a  sum  of 
money  to  relieve  his  necessities.  There  was  always  a  suf- 
ficient distress  upon  the  premises  for  the  rent  due  to  the 
defendant. 

The  Solicitor-General.,  Serjeant  Ball,  Mr.  Burton ^  Mr. 
Beriaicki  and  Mr.  Lefroy  for  the  plaintiff. 


in  a  bill  to  foreclose  by  the  mortgagee,  he  is  always  decreed  en-  chnrdi  I.oasos. 
titled  to  the  amount  of  the  mortgage  and  renewal  fines ;  then 
does  not  this  case  clearly  amount  to  that?  For  if  Hamilton  had 
taken  tlie  lease  in  his  own  name,  though  it  would  be  considered 
as  a  graft  upon  the  old  lease^  yet  this  court  would  never  decree  it 
to  be  so,  except  on  the  terms  of  the  party  who  claimed  the  re- 
newed interest,  paying  his  share  of  the  renewal  fines  :  then  shall 
the  conduct  of  a  man  acting  honestly,  and  trusting  to  the  security 
of  the  lands,  put  him  in  a  worse  situation,  than  if  he  had  acted  so 
as  to  drive  tlie  present  defendant  into  a  court  of  Equity. 

Mr.  Plunket,  Mr.  Smyly,  and  Mr.  Deering  for  the  defend- 
ants. The  renewal  fines  paid  on  bishop's  leases,  are  in  the  nature 
of  annual  rents;  the  renewals  are  executed  every  year.  Hamilton 
had  full  notice  of  the  settlement,  and  the  payment  of  the  fine  is 
no  more  than  an  advance  of  the  rent,  to  save  an  eviction,  or  loss 
of  interest,  which  creates  no  lien  ;  it  is  only  in  ease  of  the  tenant 
for  life ;  it  is  a  personal  demand,  and  his  assets  alone  are  liable. 

The  Lord  Chancellor.  The  object  of  the  bill  in  this  case,  is 
to  have  the  moieties  of  renewal  fines  paid  by  the  plaintiff,  as  joint- 
tenant  of  lands  held  under  the  see  of  Clogher,  declared  charges 
upon    the  other  moiety  thereof.     It   appears  that  renewal  fines 
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If  tliere  be  not  any  iVaiit!  on  the  part  of  the  plaintiff, 
it"  there  be  no  wilful  deHiult,  no  laches  amounting  to  such, 
he  is  entitled  to  the  relief  he  prays  by  his  bill.  What  are 
the  circumstances  of  this  case  ;  a  demand  is  made  in  De- 
cember, the  tenant  not  havinj^  his  part  of  the  lease,  applies 
to  the  landlord  to  see  his,  for  the  purpose  of  preparing  a 
renewal.  He  is  refused  it,  and  his  agent  prepares  a  draft 
from  a  memorandum  he  found,  which  he  immediately  sends, 
and  demands  an  account  of  rents  and  fines.  He  is  fur- 
nished with  an  incorrect  and  improper  one,  as  containing 
a  demand  not  warranted ;  the  defendant  declines  going 
into  the  account,  anc!  when  the  plaintiff  had  proceeded  to 
sell  the  timber,  for  the  purpose  of  raising  money  to  dis- 
charge the  arrear  of  rent  and  fines,  he  is  restrained  by  the 
defendant,  who  well  knew  it  to  be  the  only  fund  the  plain- 
tiff had  to  satisfy  that  demand.  Surely,  all  the  delay  that 
has  occurred  has  been  fully  accounted  for  ;  the  anxiety 
evinced  by  the  plaintiff  disproves  any  charge  of  fraud,  any 
abandonment  on  his  part,  and  no  case  has  ever  gone  so 
far  as  to  say,  that  laches  of  this  kind  should  create  a  for- 
feiture. Look  to  the  amount  of  the  renewal  fine,  but  five 
shillings.  Surely,  that  very  circumstance  alone  negatives 
any  intention  of  fraud,  or  laches,  on  the  part  of  the  plain- 


rest  paying  re- 
new al  fines,  re- 
imbursed out 
of  the  estate. 


Church  Leases,  were  paid  by  the  plaintiff,  both  before  and  since  the  execution  of 
the  settlement  entered  into  by  A.  Denny,  under  which  the  de- 
fendants, who  now  resist  the  demand,  claim  title  to  that  moiety. 
Had  the  fines  in  this  case  been  advanced  by  a  mortgagee  of" 
Mortgagee  of  a  this  leasehold  interest,  it  is  well  established,  tliat  he  would  be  en- 
Jeasehold  inte-  titled  to  recover  the  amount  out  of  the  estate  ;  vide  Manlove  v. 
Ball,  2  Vern.  8-1-,  Lncon  v.  Merlins,  3  Atk.  4 ;  then  does  the 
character  in  which  the  plaintitl'  stands  as  joint-tenant,  alter  the 
case.  Has  he  not  advanced  the  money  on  the  credit  of  the  estate, 
and  for  the  benefit  of  it  ?  And  though  there  is  a  settlement  in 
this  case,  yet  if  the  trustees  in  that  settlement  had  paid  the  fines, 
they  would  have  been  entided  to  re-payment  out  of  the  estate  ; 
and  shall  not  a  joint-tenant,  who  renews  for  the  benefit  of  his 
co-joint-tenant,  and  those  deriving  under  him,  be  entitled  to  the 
same  measure  of  justice?  If  he  had  taken  the  renewal  in  his 
own  name,  he  would,  as  to  a  moiety,  have  been  clothed  with  a 
trust  for  those  deriving  under  the  settlement,  but  subject  to  the 
fines  of  renewal.  I  am  therefore  clearly  of"  opinion;  that  as  the 
renewal  enured  to  the  uses  of  that  settlement,  that  as  the  parties 
deriving  under  it  reaped  the  full  benefit,  Denny's  moiety  is  an- 
swerable to  the  plaintiff  for  the  amount  of  his  advances  on  account 
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tiff.  In  Jackson  v.  Samiders,  J  Scho.  and  Lef.  443,  this 
doctrine  was  much  discussed  ;  Lord  lledesdale  there  I'elied 
more  on  tiie  antecedent  delay,  than  on  the  laches  after  the 
notice.  Here,  there  has  been  none,  the  plaintiff  was  a 
minor,  much  embarrassed  by  the  conduct  of  his  guardian. 
The  landlord  having  sufficient  remedies  to  recover  his 
rent  by  distress,  or  by  ejectment  for  non-payment  of  rent, 
according  to  Hare  v.  Lloyd,  Verji.  and  Scriv.  127,  1  Ridg. 
P.  C.  31-1,  has  no  right  to  insist  on  a  forfeiture  under  the 
Tenantry  Act,  which  merely  applies  to  renewal  fines,  and 
was  enacted  to  enable  landlords  the  more  easily  to  recover 
the  same.  In  this  case  also  there  was  a  mistake  in  the 
account  furnished  by  the  defendant's  agent,  a  circumstance 
relied  on  by  Lord  Clare,  in  Freeman  v.  Lord  Waterford. 
1  ScJio.  and  Lef.  451,  n.  It  is  also  material  to  observe, 
that  no  time  is  pointed  out  by  the  lease  for  the  renewal  to 
be  made.  The  plaintiff  therefore,  under  all  those  circum- 
stances, under  the  local  equity  of  the  country,  restored  by 
the  Tenantry  Act,  is  entitled  to  the  relief  he  prays,  and 
without  costs. 

The  Attorney-  General,  Mr.  Plunlcet,  Mr.  Parsons,  Mr. 
Lloyd,  Mr.  Wallace,  and  Mr.  G.  Moore,  Jan.  for  the  de- 
fendant. 


of  those  fines  ;  and   that  diis  case  falls  within  the  principle  upon  Church  Lease*, 
which  mortgagees,  wlio  renew  leasehold  interests,  have  been   de- 
creed entided  to  charge  the  amount  upon  the  lands. 

A  partition  was  accordingly  decreed,  the  costs  of  it  to  be 
borne  by  both  parties ;  and  an  account  was  directed  on  foot  of 
file  fines  paid  by  the  plaintiff;  that  a  moiety  of  them  was  a  charge 
upon  die  defendant's  moiety  of  the  lands,  together  with  the  costs, 
so  far  as  regarded  this  part  of  the  suit. — 1  Ball  and  Beat.  199. 


Rexel  v.   Hussey. 
1,  3,  4  March,  1813. 

The  bill  prayed,   that  the  defendant  James  Hussey  might  be  Renewal  de-* 
decreed  to  execute  a  renewal  of  the  lease  granted  by  him    to  creed  against  a 
Thomas  Hussey,  the  other  defendant,  pursuant  to  a  covenant  for  tenant  under  a 
that  purpose  contained  in  the  lease ;  and  that  the  defendant  Tho-  bishop's  lease, 
mas  Hussey  might  then  execute  a  renewal  of  the  plaintiff's  lease,  ^'»thout  any 
wiio  offered  to  pay  all  die  expenses.      In  1793,  the  archbishop  of  ^o"*'"''^"*"'" 

.X    .  1-  1       1  »■  .  ^i  r     \  lie  from  nissub- 

Dublni  granted  a  lease  of  497  acres  of  the  see  lands,  for  twenty-  j^^^^g  .  j,g 
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The  covenant  for  renewal  is  upon  condition  of  the 
tenant  paying  all  rent  in  arrear,  and  renewal  fines;  the 
notice  therefore  follows  the  terms  of  that  contract.  A  bill 
for  a  renewal  on  payment  of  fines  only,  without  rent,  could 
not  be  sustained,  and  in  this  case,  the  circumstance  of  the 
fines  being  so  small,  rather  operates  against  the  plaintiff, 
as  imposing  no  difficulty  on  him  to  raise  the  amount.  The 
last  life  dropped  in  1787,  the  legal  remedies  provided  by 
the  lease  for  the  recovery  of  the  rent  were  gone,  the  te- 
nant only  held  from  year  to  year.  Suppose  then  the  rent 
to  be  the  only  subsistence  of  the  landlord,  what  hardships 
would  be  imposed  upon  him  to  be  deprived  of  his  legal  re- 
medies ?  This  is  not  near  so  strong  a  case  against  the 
plaintiff  as  that  of  Jackson  v.  Saunders,  where  the  renewal 
was  refused  ;  for  here  in  January,  when  Molony  furnished 
the  draft,  Armstrong  demanded  the  rent  and  fines,  which 
were  not  paid,  or  tendered  till  the  October  following.  No 
reason  is  given  for  not  complying  with  that  demand,  but 
the  alleged  error  in  the  account  furnished.  Under  all 
these  circumstances,  the  plaintiff  has,  by  his  laches,  for- 
feited all  benefit  of  renewal.  To  give  him  relief  would  go 
to  establish  a  precedent  of  an  alarming  nature,  by  de- 
ciding that  tenants  could  resist  the  claim  for  rent,  and  put 
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one  years,  at  a  yearly  rent  to  the  defendant  James  Hussey  ;  who 
soon  after  demised  70  acres  of  the  same  lands  to  the  defendant 
Thomas,  for  a  term  of  years,  reserving  an  annual  rent ;  he  cove- 
nanted  that  he,   James  Hussey,  would  from  time  to  time  use  liis 
best  endeavours  to  obtain  a  renewal  from  the  archbishop,  and  that 
so  often  as  he  should  obtain  a  renewal  of  his  lease,  that  lie  would 
execute  a  renewal  to  Thomas,  without  fine  or  consideration.     On 
the  17th  Nov.  1798,  Thomas  Hussey  executed  a  lease  of  29  acres 
of  those  lands  to  Henry  Pentland,  for  sixteen  years,  at  £37  rent : 
the  lease  contained  the  following  covenant:  "  That  the  said  Tho- 
mas Hussey,  his  heirs,  &c.  shall  (as  often  as  the  lord  archbishop 
of  Dublin,  shall  renew  for  James  Hussey,  esquire,  his  heirs,  &c.) 
renew  for  him  the  said  Henry  Pentland,  his  executors,  &c.  without 
fine  or  any  other  expense  whatever,  except  that  of  the  leases."  In 
1803,  Henry  Pentland,  in  consideration  of  £1200,  assigned  his  in- 
terest in  this  lease  to  the  plaintiff.  In  March,  1809,  the  Archbishop 
of  Dublin  granted  a  renewal  of  James  Hussey 's  lease,  for  which 
James  Hussey  was  obliged  to  pay  a  fine  of  ^3000,  instead  of  £90, 
the  fine  formerly  paid  on  each  renewal :  James  Hussey  then  applied 
to  the  several  persons  holding  these  lands  under  him  ;  to  contri- 
bute rateably  to  reimburse  him ;  with  this  application  the  plaintiff 
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off  their  landlords  from    asserting   with  effect  their  just 
rights. 

February  17. — The  Lord  Chancellor.  I  have  deferred 
delivering  my  opinion  on  the  facts  of  this  case,  from  a  doubt 
I  have  entertained,  whether  the  provisions  of  the  Tenantry 
Act,  19  and  20  Geo.  3.  c.  30,  working  a  forfeiture  of  the 
tenant's  right  of  renewal,  extended  to  a  demand,  made  by 
the  landlord,  of  an  arrear,  including  rent  as  well  as  fines, 
or  to  a  demand  of  fines  only,  and  a  neglect  by  the  te- 
nant to  pay  the  same  within  a  reasonable  time  after  such 
demand.  And  as  I  thought  it  of  importance  that  the  de- 
cisions of  this  court,  and  of  the  court  of  Exchequer,  should 
be  consistent  with  each  other,  and  conceiving,  that  the 
judges  of  that  court  were  more  competent  to  decide  on  the 
construction  of  an  Irish  act  of  Parliament  than  myself,  I 
have  been  desirous  of  communicating  my  doubts  to  some 
of  the  Barons.  I  have  done  so,  and  I  have  received  doubts 
only  in  return. 

The  impression  on  their  minds  however  appeared  to  be, 
that  the  landlord  is  entitled  to  demand  payment  of  the  ar- 
rears of  rent,  as  well  as  of  the  fines,  and  to  insist  upon  the  Whether  a  for- 
forfeiture  of  the  covenant  of  renewal,  if  not  paid  in  a  rea-  ^«'tnre  m  not 

11-  I  I  1  1      1        •  •  I  pav'ug  rent,  as 

sonable  time ;    but  when    they  stated  tlie  mipression  they 


would  not  comply ;  the  defendants  thereupon  refused  to  grant  Church  Leases, 
him  a  renewal  of  the  lease.  It  appears  that  in  several  of  the 
leases  granted  by  James  Hussey  of  the  see  lands,  there  were  cove- 
nants of  renewal  similar  to  that  contained  in  tlie  lease  to  Thomas 
Hussey,  and  in  others  there  were  covenants,  that  on  the  tenant 
paying  a  fine  certain,  he,  James  Hussey,  would  grant  him  a  re- 
newal. 

The  Attorney-General,  Mr.  Burne,  Mr.  Burton,  and   Mr. 
B.  Campbell,  for  the  plaintiff. 

In  Evans  v.  IValshe,  2  Scho.  arid  Lef.  519,  the  covenant  for 
renewal  was  similar  to  the  present ;  Lord  Redesdale  considered, 
that  the  defendant  there  was  bound  to  renew  with  the  plaintiff 
on  the  old  terms,  unless  he  chose  to  abandon  the  property,  and 
allow  the  plaintiff  to  stand  in  his  place ;  now  on  behalf  of  the 
plaintiff  in  this  cause,  we  offer,  that  if  the  defendants  do  not 
choose  to  grant  a  renewal,  that  the  plaintiff  will  stand  in  their 
place. 

Serjeant  Ball.  Mr.  Radcliffe,  and   Mr.  Farrell,  for  the  de- 
fondant. 

It  was  the  uniform  practice  of  the  see  of  Dublin,  when  the 
lease  to  James  Hussey  was  executed,  to  grant  renewals  at  £90 
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had,  they  dech'ned  giving  a  positive  opinion,  without  hear- 
ing the  question  argued.  My  doubts  therefore  still  remain 
as  to  the  application  of  this  act,  to  enforce  payment  of 
rent ;  its  express  object  being  to  compel  payment  of  renewal 
fines,  and  there  being  no  mention  of  rent  to  be  found  in 
any  part  of  the  statute.  If  there  be  a  lease  for  lives,  with 
a  covenant  for  perpetual  renewal,  at  a  reserved  rent,  and 
no  fine  of  renewal,  upon  an  arrear  of  rent  being  incurred, 
the  landlord  can  only  obtain  the  land  by  proceeding  under 
the  ejectment  statutes,  he  must  obtain  judgment,  and  have 
his  writ  of  Habere  executed  :  and  if  payment  is  not  made, 
or  the  money  brought  into  court,  and  a  bill  filed  for  a  re- 
demption, within  six  months  after  the  J/ai«-^  is  executed, 
the  tenant  is  barred  of  all  relief  in  law  or  equity ;  but  if 
it  should  happen  that  a  fine  of  six-pence  is  reserved  in 
such  a  lease,  then  it  is  contended,  that  he  may  j)roceed  in 
this  summary  way,  under  this  act  of  Parliament,  by  making 
a  demand  of  payn)ent  of  the  rent  and  fines,  and  if  not 
paid  within  a  reasonable  time,  the  tenant's  interest  is  gone. 
By  the  ejectment  statutes,  the  rights  of  Jem  e  cnvertSy 
minors,  and  persons  beyond  seas,  are  saved  ;  in  this  sta- 
tute there  is  no  such  saving.  I  forbear  to  go  finther  into 
the  argument,  but  I  cannot  reconcile  to  myself  that  acts 


Church  Leases,  fine  for  the  lands  then  held  by  him :  calculating  on  this  being  per- 
manent, James  Hussey  made  under-leases,  reserving  a  profit  rent 
of  nearly  £300  per  ann. ;  on  the  present  archbishop  being  ap- 
pointed, he  entirely  changed  the  practice,  and  demanded  so 
enormous  a  fine,  that  unless  James  Hussey  shall  be  reimbursed, 
what  he  has  paid,  by  his  under-tenants,  he  will  not  only  lose  his 
profit  rent,  but  will  be  besides  considerably  out  of  pocket.  Most 
of  the  tenants  have  agreed  to  contribute,  but  the  plaintiff  obsti- 
nately refuses.  The  quesdon  is,  will  this  court,  in  a  case  so  cir- 
cumstanced,  compel  a  specific  execution  of  this  covenant.  In 
Davis  V.  Hone,  2  Scho.  aud  Lef,  34' 1 — 8,  it  is  stated  by  Lord 
Kedesdale,  that  if  the  tenants  had  recovered  large  damages  in  an 
action  at  law  on  the  covenant,  the  landlord  might  have  filed  a  bill 
for  relief  against  the  covenant,  as  having  by  circumstances  become 
a  covenant,  which  to  enforce  strictly  would  be  against  conscience, 

"  the  landlord  by  the  bill  offering  to  perform  the  covenant  according 

to  conscience.  Jn  this  case  the  tenant  seeks  to  enforce  an  un- 
conscientious covenant ;  Lord  Redesdale  thought  that  specifically 
to  perform  a  covenant  in  such  a  case,  would  be  both  unjust  and 
harsh  ;  but  he  conceived  that  the  court  ought  to  modify  it  accord- 
ing to  justice.  If  James  Hussey  should  not  renew  with  Thomas 
Ilussey,  the  plaintiff  could  have  no  benefit  of  his  covenant :  no 
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of  Parliament,  so  dissimilar  in  their  provisions,  indeed  so  coverts,  and 
inconsistent,  can   relate   to  the  same  subject  matter.     If  persons  abroad 
therefore  it  were  necessary  to  the  decision  of  this   cause,  <"»■■«  saved,    in 
that    I  should   determine   the    point,    I    certainly   would  *''^ '^^^"'"'tr^ 

II   .  •  J-     1      T>  z'    1       T-i    "^1  Act  there  IS  no 

call  to  my  assistance  one  or  the  liarons  or  the  Exchequer,  such  savin". 
and  have  the  question  re-argued  ;  but  as  I  can  arrive  at 
the  same  conclusion  in  this  instance,  whatever  be  the  right 
construction  of  the  act,  I  will  not  delay  the  parties  to  this 
suit,  but  leave  the  point  to  be  determined,  when  the  case 
arises  that  calls  for  the  decision.  Admitting  then  for  the 
sake  of  the  argument,  that  the  landlord,  by  making  a  de- 
mand of  rent,  as  well  as  of  fines,  has  a  right  to  insist  on 
a  forfeiture  in  the  event  of  a  non-compliance  therewith  in 
a  reasonable  time,  let  us  see  what  are  the  facts  of  this  case  ? 
In  1735,  the  original  lease  was  granted,  of  which  a  re- 
newal is  now  sought.  In  1785,  it  became  a  subject  of 
settlement,  on  the  marriage  of  the  plaintiff's  father,  who 
limited  it  to  himself  for  life,  remainder  to  his  first  and 
other  sons  in  tail;  and  the  plaintiff  under  that  limitation  is 
quasi  tenant  in  tail.  In  1799,  his  father  died,  and  in 
180  7,  ihe  plaintiff  attained  the  age  of  tvvenly-one.  In 
1805  the  defendant  King  bought  the  reversion,  and  on 
the  15th  December,  1809,   served  the  following  notice  on 


damages  could  at  law  be  now  recovered  for  a  breach  of  the  cove-  Church  Leases, 
nant ;  not  against  Tliomas,  for  he  has  no  estate  out  of  vvhich  he 
could  grant  a  renewal ;  nor  against  James  Hussey,  for  there  exists 
no  privity  of  contract  between  him  and  the  plaintiff,  who  is  the 
under-lessee  of  his  tenant ;  this  is  the  first  instance  of  the  lessor 
being  made  a  party  to  a  bill  by  an  under-tenant  for  a  renewal,  ex- 
cept in  the  case  of  collusion;  we  therefore  humbly  contend,  that 
as  no  compensation  could  be  recovered  at  law  on  this  covenant,  the 
court  cannot  decree  a  specific  execution  of  it. 

In  Faine  v.  Broivne,  cited  in  Ramsdeii  v.  Hylton,  2  Ves.  304, 
a  man  having  agreed  to  sell  an  estate,  given  to  him  on  condition, 
that  if  he  sold  it  within  twenty-five  years,  half  the  money  .should 
go  to  his  brother,  he  afterwards  refused  to  carry  it  into  execution, 
alleging  that  he  had  been  intoxicated  at  the  time :  on  a  bill  to 
compel  him  to  execute  the  agreement,  Lord  Hardvvicke  said,  that 
without  the  other  circumstance,  that  hardship  alone  of  losing  half 
the  purchase  money,  if  carried  into  execution,  was  sufficient  to 
determine  the  discretion  of  the  court  not  to  interfere,  but  to  leave 
them  to  law.  In  Htcut  v.  Baylis,  2  P.  Wms,  'III,  the  Master  of 
the  Rolls  says  :  ''  If  I  should  buy  an  house,  and  before  such  time 
as  by  the  articles  I  am  to  pay  for  the  same,  the  house  be  burned 
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the  plaintiff  to  renew.  (His  lordship  here  stated  the  no- 
tice.) Soon  after  this,  a  negotiation  commenced  between 
Molony  and  Armstrong,  the  attorneys  for  the  plaintiff  and 
defendant,  and  some  time  was  lost  in  looking  for  the  origi- 
nal lease,  which  appears  to  have  been  mislaid ;  and  in  the 
latter  end  of  February,  or  beginning  of  March,  an  account 
was  furnished  by  Armstrong,  containing  other  demands 
besides  the  rent  and  fines  of  these  lands.  It  is  possible 
that  if  the  tenant  came  here  for  a  specific  performance  of 
this  covenant  for  renewal,  the  court,  in  granting  that  re- 
lief, would  make  it  part  of  the  terms,  that  he  should  pay  all 
rent  and  fines  in  arrear,  due  from  him  to  the  defendant,  in 
respect  of  other  lands,  besides  those  compromised  in  the 
lease;  but  I  by  no  means  agree,  that  the  defendant  could 
insist  on  the  non-compliance  with  this  demand  as  a  for- 
feiture under  the  act.  Here  then,  as  in  the  case  oi  Free- 
man V.  LiOrd  Wateiford^  the  defendant  was  under  a  mistake. 
There  is  some  altercation  between  the  attorneys,  and  some 
delay  between  the  parties;  but  in  the  month  of  July  the 
timber  on  this  farm,  then  fully  sufficient  to  answer  all  the 
demands  on  the  foot  of  the  rent,  and  fines,  and  which  ap- 
pears to  me  to  have  been  the  fund,  well  known  to  both  pai*- 
ties,  to  be  applicable  to  this  demand,   is  advertised  to  be 


Cimrch  Leases,   down  by  the  Casualty  of  fire,  I  shall  not  in  equity  be  bound  to  pay 
for  the  house." 

Evans  v.  Walshe  was  decided  on  a  motion  for  an  injunction  ; 
the  court  is  ever  unwilling  to  change  the  possession,  until  the 
cause  comes  on  to  be  heard.  From  the  circumstances  of  this  case, 
the  court  ought  to  refuse  to  grant  relief,  it  being  entirely  within 
its  discretion.  In  Harnett  v.  Yielding,  2  Scho,  and  Lef.  549, 
Lord  Redesdale  lays  it  down,  as  one  of  the  grounds  on  which 
equity  refuses  specifically  to  enforce  the  execution  of  an  agree- 
ment, when  it  is  doubtful,  whether  the  party  meant  to  contract  to 
the  extent  that  he  is  sought  to  be  charged.  In  the  following 
cases,  equity  refused  to  enforce  the  specific  execution  of  agree- 
ments, merely  because  they  were  considered  as  hard  bargains  ; 
Tilly  v.  Peers  cited  in  Mortlock  v.  Bjdler,  10  Fes.  301  ;  Masoti 
V.  Armitage,  IS  Ves.  37 ;  City  of  London  v.  Nash,  1  Ves.  12 ; 
Buxton  v.  Lyster,  3  Atk.  386;  the  Marquess  Normanhj  v.  Lord 
Berkley,  5  Vin.  539. 

4th  March.  The  Lord  Chancellor.  The  plaintiff  is  sub-lessee 
of  a  piece  of  land,  containing  about  twenty-nine  acres,  under  a 
lease  from  Thomas  Hussey,  for  a  term  of  years  at  a  rent  of  £37 
per  ann. ;  with  a  covenant  from  Thomas  Hussey,  that  he  would 
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sold.  The  defendant,  King,  then  filed  a  bill  in  this  court, 
to  restrain  the  plaintiff  from  |iroceeding  to  cut  down  the 
timber,  founding  his  title  upon  the  forfeiture  having  accrued, 
and  obtained  a  conditional  order  for  an  injunction,  which 
was  afterwards  dissolved  at  the  Rolls,  on  Jessop  coming 
to  shew  cause  against  it.  This  proceeding  by  King  evi- 
dently shows,  that  he  relied  on  the  forfeiture  being  com- 
plete; however  the  court,  by  its  decision  on  that  motion, 
did  not  so  consider  it :  but  that  I  do  not  rely  on  it  further, 
than  as  it  shows,  that  the  delay  is  in  some  measure  attri- 
butable to  the  defendant  himself,  at  least  the  delay  from 
July  to  September.  The  sale  was  also  thereby  prejudiced, 
tor  by  the  defendant's  conduct  he  stopped  it,  and  prevented 
any  one  from  bidding  at  it.  If  he  had  remained  quiet,  and 
had  not  interfered,  he  would  have  been  then  paid.  In 
September  the  defendant  was  apprised  the  money  was 
ready,  and  in  October  a  regular  tender  was  made.  There 
is  another  circumstance  which  must  in  this  case  be  taken 
into  consideration  ;  that  the  plaintiff,  on  attaining  his  age 
in  1807,  found  himself  in  great  difficulty,  his  affairs  much 
embarrassed  by  the  misconduct  of  his  guardian,  against 
whom  he  was  obliged  to  file  a  bill,  and  that  part  of  the 
arrear  of  rent,  claimed  by  the  defendant,  had  accrued  due 


renew  the  lease  without  any  fine,  so  often  as  James  Hussey,  the  Church  Rates, 
immediate  tenant  of  the  see,  should  renew  with  the  archbishop  of 
Dublin.  James  had  previously  granted  a  lease  of  seventy  acres, 
(of  which  the  said  twenty-nine  acres  were  part)  to  Thomas,  at  a 
rent  certain,  with  a  similar  covenant  of  renewal,  without  fine.  In 
1798,  Thomas  leased  these  twenty-nine  acres,  part  of  the  seventy 
acres,  to  Pentland,  who  in  1803,  lesigned  his  interest  to  the  plain- 
tiffin  consideration  of  jfi'lSOO,  and  the  plaintiff  under  this  title  has 
filed  this  bill  against  Thomas  and  James  Hussey,  to  have  a  re- 
newal according  to  the  covenant.  The  plaintiff's  title  is  derived 
from  the  covenant  in  James's  lease  to  Thomas,  as  well  as  under 
the  covenant  in  a  lease  from  Thomas  to  Pentland ;  and  he  has  pro- 
perly brought  both  the  defendants  before  the  court ;  the  contract 
between  James  and  Thomas  enabling  the  latter  to  grant  this  lease 
widi  the  covenant  of  renewal ;  both  being  necessary  to  his  title. 
Prima  facie  this  is  a  clear  case  for  the  interposition  of  this  court, 
by  granting  specific  relief. 

But  on  behalf  of  the  defendants,  it  is  contended,  that  the  situa- 
tion of  the  parties  has  been  materially  altered  since  the  entering 
into  this  contract ;  that  although  it  was  advantageous  to  James  at 
the  time  to  grant  this  lease  to  Thomas  Hussey  at  a  rent  certain, 
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When  no  fraud 
or  neglect  to 
renew  in  a  rea- 
sonable time 
after  a  demand, 
relief  against 
lapse  of  time  is 
given  under  the 
Tenantry  Act, 
Bpon  compen- 
sation heing 
made. 


duriiisi;  tlie  plaint'uFs  niinorliy.  Tliis  must  have  been 
known  to  King,  as  lie  had,  about  that  time,  lent  the  plaintiff 
a  sum  of  money  to  relieve  him  from  his  embarrassments, 
and  also,  as  1  before  observed,  that  the  defendant  knew 
that  the  timber  was  the  only  funds  the  plaintiff  had  to  dis- 
charge the  rent  and  fines. 

Then  what  is  the  law  of  this  court,  resulting  from 
these  facts  under  the  provisions  of  the  act  ?  I  say,  wljat 
is  the  law  of  this  court,  because  the  act  declares,  "  That 
courts  of  Equity,  upon  an  adequate  compensation  being 
made,  shall  relieve  such  tenants  and  their  assigns  against 
such  lapse  of  time,  if  no  circumstance  of  fraud  be  proved  ; 
unless  it  shall  appear,  that  after  a  demand  made,  the  te- 
nant refused  or  neglected  to  renew  within  a  reasonable 
time  after  such  demand."  Now,  it  is  perfectly  clear 
that  the  legislature  intended  to  leave  this  "  reasonable 
time,"  indefinite,  and  to  depend  upon  tlie  peculiar  cir- 
cumstances of  each  case.  The  act  provides,  that  if  there 
be  fraud,  or  if  there  be  a  demand  and  refusal,  the 
tenant's  right  of  renewal  is  forfeited,  or  if  he  neglect 
to  make  the  jiayment  within  a  reasonable  time  after  the 
demand. 

What  is  meant  by  reasonable  time  in  any  case,  I  appre- 


Church  Leases,  and  without  any  fine  of  renewal,  yet  by  subsequent  events,  and 
from  the  immense  l5ne  that  has  been  exacted  from  James  Hussey 
b}'  the  archbishop  of  Dublin,  the  nature  of  the  property  has  been 
so  changed,  that  unless  the  tenants  deriving  under  him  would  con- 
tribute proportionally  to  tlie  fine,  it  would  now  be  attended  with 
great  loss  to  him  to  renew ;  and  the  case  of  Davis  v.  Hone,  2 
Scho.  and  Lef.  Sil,  has  been  relied  on  in  support  of  this  argu- 
ment ;  and  indeed  had  it  not  been  for  that  case,  I  do  not  believe 
that  the  plaintiff's  right  of  renewal  would  have  been  resisted.  It 
is  always  unsatisfactory  to  abstract  altogether  the  reasoning  of  the 
court  in  any  reported  case  from  the  facts  to  which  that  reasoning 
is  meant  to  apply ;  it  has  a  tendency  only  to  misrepresent  one 
judge,  and  to  mislead  another.  The  case  of  Davis  v.  Hone  was 
peculiarly  circumstanced,  and  the  contract,  that  is  the  covenant 
betv.'een  those  parties,  admitted  of  modification  ;  but  the  decision 
of  the  same  learned  judge,  in  the  case  of  Evans  v.  Walshe  2  Scho. 
and  Lef.  519,  reported  in  the  same  book,  manifestly  proves,  that 
it  is  not  to  a  case  like  this  that  his  lordship's  reasoning  in  Davis 
V.  Hone  is  meant  to  apply.  Then  the  circumstances  of  the  case 
of  Evans  v.  Waishe  are  not  to  be  distinguished  in  substance  from 
the  present  case.  ( Here  his  lordship  stated  the  case  of  Evans  v. 
Walshe.) 
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Ijentl  this  court  will  determine  by  aiialooy  to  otiicr  contracts  '^''«  doctriue  of 
ot  the  same  nature,  and  the  doctrine  of  the  court  as  appli-  Ir-,!^ Jl' *'' *'*" 

II  I  T     •  .1  1     >      I  1  ■  pucable  to  con- 

cable  to  tliose  cases.     It  is  periectly  settled,  that  this  court  tracts  of  the 

will  relieve  against  length  of  time,  that  is  to  say,  that  this  same  nature, 

court,  which  will  not  countenance  fraud,    or  assist  unfair  '""stfletermiiie 

tiealinfTs,  and  is  scrupulous  in  the  exercise  of  this  branch  ^^'^.  ,'*  ,. '^^'f,' 

,..'!.,..  '.,,  ,      ,  .^  p  sonable  time' 

Of  Its  jurisdiction,    will    compel  the  spccinc  periormance  under  tbe  Te- 
ot  an  agreement  for  the  purcliase,  or  sale  of  a  real  estate,  uantry  Act. 
although  the  tinie  linn'ted  for  its  completion   has  expired,  ,vi     .• 

Ill  11  1  •  1-     •  K         .        >>lien  time  is 

and  although   tne  party  seeking  reliet  could  not  maintain  notoftbesub- 
an  action  for  the  non-performance  of  the  agreement,  unless  stance  of  a  con- 
time  be  of  the  substance  of  the  contract ;  as  in  agreements  for  ^''^^^'  ^  specific 
the  purchase  of  reversionary  interests,  or  of  property  for  a  ^'^•'iiT"!it"1!,«>j 

•      1  t  •    1  1.     1         1    r  11       "^1    1  will  be  decreed; 

particular   purpose    which    would    be  detcated   by   delay,  though  tbe  pe- 
Here  time  was  not  of  the  substance  of  this  contract  in  its  riodforitsoom- 
origin  :  nor  is  it  to  be  made  so  by  this  act;  but  there  is  a  P'etion  has 
liiscretion   given   to  this  court,  looking  to   all  the  circnm-  '^ '*'**^  ' 
stances,  to  say,  whether  the  tenant  has  neglected  to  comply 
with    the   demand   within  a  reasonable  time  after  it  was 
made  general. 

It  was  a  favourite  maxim  of  Lord  Kenyon  in  interpret-  if  there  be  fraud 
ing  any  indefinite,  or  ambiguous  term,  "  noscitiir  a  sociis.^'  or  a  demand  or 
Look  then  to  the  other  provisions  connected  with,  or  ac-  lefusai,  orade- 


But  it  is  said,  that  this  was  an  opinion  on  a  motion  for  an  in-  Church  Leases, 
junction,  and  not  a  deliberate  judgment,  on  a  liearing  on  plead- 
ings and  proofs  ;  I  do  not  think  that  that  objection  can  have  much  tt  's  »'  equity 
weight.     Wliere  all  the  facts  appear  upon  the  bill  and  answer,  and  ^'^»>'  common 
there  is  nothing  in  dispute  between  the  parties  but  the  law  of  the  ^°  ^  '^V     ^ 

•i  •  1     xj     •      ^1  •  ^  1  •      T^      1       1    .^  question  on  mo- 

court,  it  is  very  common  both  in  this  court  and  in  England,  to  ^-^^^  where  all 
decide  the  question  upon  motion  ;  there  are  many  instances  in  the  the  facts  appear 
reports  in  Lord  Redesdale's  time,  and  in  the  cotemporary  reports  ;  upon  the  bill 
it  is  a  great  saving  of  expense  to  the  parties,  and  the  judgment  and  answer,  and 
of  the  court  is  equally  entitled  to  weight  and  authority.  ^Iiere  is  nothing 
When  this  case  was  first  stated,  I  thought  it  very  niucli  re"  '"  d'spate,  but 
sembled  in  principle  those  cases  of  contract,    where  a  material  "^  ^*^  °      ® 
change  in  the  value  of  the  property  had  happened  after  the  equi- 
table title  was  complete,  and  before  the  legal  conveyance  was  ex-      w^Tti^^*'"'" 
ecuted  ;  in  which  cases,  whether  it  be  to  enhance  or  to  reduce  the  co„,p]ete  a  legal 
value  of  the  property,  it  falls  upon  the  purchaser  ;  as  for  instance,  conveyance  will 
if  a  reversion  be  contracted  for,  with  one  or  more  good  lives  upon  be  decreed, 
it,  and  after  the  contract  is  entered  into,  but  before  the  conveyance  though  the  pro- 
is  executed,  all  the   lives  fall   in,  the   purchaser  may  enforce  the  peity  may  have 
agreement  in  Equity,  although  die  estate,  by  the  events  that  had  ^^°"  ™«chen- 
happeneJ,  had  become  worth  double  the  sum  agreed  upon  for  it ;       ^    ' 
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mand  and  ne- 
glect to  renew 
in  a  reasonable 
time,  the  cove- 
nant is  forfeited. 


"  Reasonable 
time,"  in  mer- 
cantile transac- 
tions, not  appli- 
cable to  cases 


companying  that,  upon  which  the  doubt  arises.  Here, 
if  there  be  fraud,  or  if  there  be  a  demand  and  refusal,  or 
if  there  be  a  demand,  and  a  neglect  to  pay  within  a 
reasonable  time,  the  covenant  is  forfeited ;  that  is  to  say, 
although  there  be  no  absolute  refusal,  yet  if  there  be  such  a 
neglect,  as  manifests  a  wilful  default,  such  as  amounts  to  a 
refusal,  or  is  evidence  of  fraud  ;  as  for  instance,  if  the  te- 
nant take  no  notice  of  the  demand,  or  no  step  to  comply 
with  it,  or  if  he  is  looking  to  an  advantage  to  himself  from 
the  delay,  to  the  prejudice  of  his  landlord,  this  is  unfair 
dealing,  and  the  court  will  not  assist  the  tenant  so  conduct- 
ing himself.  I  look  to  "  reasonable  time,"  not  as  confined 
to  the  consideration  of  time  alone ;  if  it  were,  it  would  be 
a  definite  period ;  but  as  requiring  the  tenant  to  account 
for  the  delay,  to  shew  that  he  had  neither  abandoned  the 
contract,  or  wilfully  neglected  the  performance  of  it:  and 
it  then  remains  with  the  court  to  say,  whether  he  has  ac- 
counted for  it  in  a  satisfactory  manner. 

As  to  what  is  meant  by  *'  reasonable  time,"  in  mercan- 
tile transactions,  no  reasoning  or  analogy  ean  possibly  be 
deduced  from  them,  as  applicable  to  contracts  respecting 
real  property.  The  payment  of  a  bill  of  exchange,  and  of 
a  mortgage  debt,  bear  no  resemblance  to  each  other;  and 


Church  Leases. 

preciated  in 
value. 

Subsequent 
events  will  not 
in  equity  vary 
a  contract  fairly 
entered  into. 

When  the  con- 
tract is  unrea- 
sonable at  the 
time  of  its  be- 
ing entered  into, 
it  will  not  be 
enforced. 


see  White  v.  Nult,  1  P.  Wms.  61 ;  so  on  the  other  hand  if  the 
estate  be  depreciated,  the  contract  will  be  enforced  against  the 
purchaser.  The  defendant's  counsel  liave  referred  to  a  dictum 
of  Sir  J.  Jekyll,  in  the  case  of  Stent  v.  Daijlis,  2  P.  Wms.  217, 
but  tiiat  dictum  of  Sir  J.  Jekyll  was  declared  by  Lord  Eldon,  in 
Meltor  V.  Payne,  6  Ves.  349,  to  be  unsupported  ;  and  indeed,  the 
case  o^  Mellor  v.  Payne,  and  that  o{  Mortimer  v.  Cajjper,  2  Bro. 
C.  C.  ISi,  have  established  the  principle,  that  subsequent  events 
will  not  vary  a  contract  fairly  entered  into. 

Mr.  Radcliffe  referred  to  the  case  of  Fnine  v.  Browne,  2  Ves. 
Sen.  307j  where  a  man  being  entitled  to  an  estate  under  his 
father's  will,  with  a  provision,  that  if  he  sold  it  within  a  certain 
period,  half  the  purchase  money  should  go  to  another ;  he  being 
a  drunken  fellow,  had  agreed  to  sell  it,  and  refused  to  execute  the 
contract,  and  a  bill  was  brought  to  compel  the  performance  ;  but 
Lord  Hardwicke  dismissed  the  bill ;  and  why  ?  Because  the  con- 
tract at  the  time  of  entering  into  it,  was  unreasonable,  as  the 
vendor  was  in  effect  selling  his  patrimony  for  half  its  value.  The 
point  that  has  been  considered  in  all  the  cases,  and  on  which  they 
all  turn,  is,  was  the  transaction,  when  originally  entered  into,  fair 
and  reasonable  ?     Was  there  no  undue  advantage  taken  ;  nothing 
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the  parties  arc  placed  in  situations  perfectly  distinct.  Punc-  °^  contracts 

,V        .        „    ,   r  r  '•    1      1      T  ic  respecting  real 

tuality  IS  or  the  very  essence  or  commercial  dealings.  It  property, 
the  merchant  is  delayed,  he  is  ruined,  his  various  engage- 
nieiits  to  others  require  the  utmost  exactness  and  precision ; 
his  credit  and  character  as  a  merchant,  depend  upon  his 
punctuality  ;  but  that  is  not  the  case  of  a  mortgagee,  or 
the  doctrine  of  this  court  as  applied  to  l)ills  of  foreclosure, 
or  redemption.  In  Frecmcm  v.  Lord  Watofordy  1  Scho. 
and  Lcf.  451,  n.  Lord  Clare  says:  "  That  the  precise  time 
to  be  allowed  to  the  tenant  cannot  necessarily  be  defined  ; 
it  must  depend  upon  the  difhculties  which  he  may  fairly 
have  to  encounter,  in  complying  with  the  demand."  And 
in  another  part  of  his  discussion  in  that  case,  he  says:  "  If 
no  time  was  limited  by  the  lease,  I  should  strongly  incline 
to  adopt  the  rule  by  analogy  to  the  statutes,  giving  the  re- 
medy by  ejectment  for  non-payment  of  rent,  and  to  deter- 
mine, that  the  tenant  coming  into  a  court  of  Equity  for  a 
renewal  after  six  months,  from  a  demand  made  upon  him, 
ought  to  be  able  to  account  for  his  neglect."  Lord  Clare 
is  certainly  a  very  considerable  authority,  and  in  the  con- 
struction of  an  Irish  act  of  Parliament,  giving  jurisdic- 
tion to  this  court,  entitled  to  much  respect  But  I  have 
some  difficulty  in  adopting  that  rule  generally ;  for  if  the 


suppressed,  nothing  mistaken  ?  If  it  were  so,  I  do  not  know  what  Clmrcli  Leases. 
authority  this  court  has  to  vary  oien's  contracts,  because  eventu-  CourtsofEnnitv 
ally  they  have  become  more  advantageous  to  one  party,  or  more  have  no  power 
prejudicial  to  the  other,  than  was  contemplated  by  either.  Lord  to  alter  the  con- 
Kedesdale,  in  Evans  v.  IVnlshe,  says,  if  the  defendant  will  not  re-  tracts  of  parties, 
new,  let  him  permit  the  plaintiff  to  stand  in  his  situation  ;  the  '^■""^  ^°  eveninal 
same  offer  is  made  in  this  case.  temTte^ar"' 

Another  topic  has  been  insisted  upon  by  the  counsel  for  the  th^tj^e 
defendant ;  that  it  is  in  the  discretion  of  the  court  to  decree  or  .        . 

refuse  the  specific  execution  of  a  contract.     It  is  so;  but  that  ^J"^ '''^^'■^'t'o" 

,.  •        •    '         1         1         1  -11  •      •    1  11  1  ot  the  court  in 

discretion  is  regulated  and  restramed  by  principles  as  well  known  g^antino-  or  re- 
and  established  as  any  other  branch  of  the  law  of  this  court:  fusing  a  specific 
see  Goring  v.  Nash,  3  Atk.  187,  and  the  period  at  which  the  court  execntion,  is  re- 
is  to  examine  the  agreement  between  the  parlies,  is  the  time  when  gulated  by  es- 
they  contracted  ;    for  if  the   court   were,  as  is  contended  for,  to  tablishedpnn- 
vary  an  agreement  deliberately  entered  into  by  the  parties,    from  •^'P'®^* 
the  happening  of  subsequent  circumstances,  I  do  not  know  when 
it  would  stop.     Suppose  a  case,  that  very  frequently  occurs,  of  a 
colliery,  where  the  company  has  contracted  to  supply  Iron  works 
at  a  price  agreed  on  ;  surel}^  it  can  be  no  ground  to  rescind  it, 
tliat   subsequent  circumstances  have  occurred  to  render  it  very 
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tenant  has  the  money  in  his  pocket,  why  is  he  to  withhold 
it  from  his  landlord  for  six  months,  and  not  to  be  account- 
able for  his  delay  until  the  expiration  of  that  period  .''  But 
that  was  not  the  case  of  the  plaintiff  in  this  cause,  and  if 
Lord  Clare's  rule  were  applied  here,  the  six  months  ex- 
pired in  June,  and  in  July  the  timber  would  have  been 
sold,  and  the  arrears  paid  off,  but  for  the  interruption  of 
the  defendant  himself;  and  when  it  is  recollected,  that 
there  was  this  fund,  which  both  parties  knew  was  the  only 
fund  to  which  the  plaintiff  could  resort  from  the  difficul- 
ties and  embarrassment  brought  upon  him  by  his  guar- 
dian during  his  minority,  and  which  in  my  view  of  the 
case  goes  very  far  to  account  for  all  the  delay,  I  see  no- 
thing wilful  in  the  plaintiff's  conduct  to  create  a  forfeiture 
of  his  interest  in  this  lease.  From  July  the  delay  is  occa- 
sioned by  the  landlord  ;  neither  party  appears  to  have  aban- 
doned the  contract,  except  from  what  appears  by  the  in- 
junction bill,  and  which  was  defeated  ;  and  there  is  no  fraud 
practised  by  the  tenant. 

Not  feeling  myself  bound  down  to  any  particular  time, 
but  at  liberty  to  look  to  all  the  circumstances  of  the  case, 
I  find  no  deb}-,  that  is  not  sufficiently  accounted  for,  and 
I  see  no  reason,  therefore,  to  deprive  the  tenant  of  the  co- 


Charch  Leases,  prejudicial ;  that  the  coals  may  have  greatly  increased  in  price ; 
that  the  expenses  oF  working  the  mine  may  have  been  consider- 
ably raised.  So  in  cases  where  the  subject  of  the  agreement  is 
that  in  wliich  adequate  relief  cannot  be  given  at  law,  this  court 
will  interpose,  where  the  contract  was,  at  the  time  it  was  made, 
perfectly  fair  and  reasonable. 

It  is  then  said,  the  plaintiff  has  no  remedy  at  law;  why  that 
is  perhaps  additional  reason  for  granting  relief  here.  Since  then  it 
happens  that  in  this  case  there  is  a  hardship,  or  an  inconvenience, 
where  ouglit  it  to  fall  ?  On  him  who  has  taken  it  upon  himself, 
or  on  him  who  is  expressly  indemnified  against  it,  and  who  has 
purchased  his  interest  iit  full  value.  Surely,  to  refuse  relief  in  this 
case,  would  be  to  give  the  defendant  James  Hussey  the  benefit 
of  a  fraud,  which  lie  has  enabled  the  defendant  to  practise  upon 
the  plaintiff. 

For  these  reasons,  I  think  the  plaintiff  entitled  to  the  relief  he 
he  prays  ;  but  being  a  fair  question,  and  one  raised  by  the  decision 
o{  Davis  V.  Hufic,  I  decree  the  renewal,  without  costs — Ball  and 
Beat.  'JSO, 
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venant  for  renewal.     In  the  foreclosure  of  a  mortgage  the  The  slightest 
slightest  ground  will  induce  the  court  to  extend  the   time  ground  will  m- 
of  sale  bcjond  the  usual  time ;  and  if  the  mortgagor  were  to  El*u''ity  ^lo  ex-° 
state  that   sufficient  timber  was  growing  on  the  lands  to  tend  the  time 
discharge  the  mortgage,  and  that  he  was  ready  to  applj'  it  «<"  sale  in  a 
to    that  purpose,    surely,  the  court  would  not  suffer  the  f"''eclosure 
estate  to  be  sold;  so  here  it  shall  not  be  forfeited.     This  *^^°*^" 
is  not   the  case  of  a  measuring  cast;  there  must  be   wilful 
default,  and  I  do  not  think  that  that  is  established  by  the 
facts  of  this  case. 

I  shall  therefore  decree  the  plaintiff  entitled  to  a  re- 
newal upon  the  usual  terms,  and  I  am  bound  to  give  the 
landlord  his  costs. — 2  Ball  and  Beat.  81. 

Observations  on  the  Case  of  Jessop  v.  King. 

It  seems  to  be  a  great  hardship  on  the  landlord  not  to  Observations  on 

suppose  that   arrears  of  rent  made  a  part  of  the  laches  Jessop  v. King. 

which  the  tenant  was   bound  to  repair,  before  he  could  en-  Do  arrears  of 

title  himself  to  the  interposition  of  a  court  of  Equity,   to  rent,  raake  part 

protect  him  against  the  legal  consequences  of  having  bro-  °^ '.''^  |^*=''^*' 

ken  his  covenant  with   his  landlord.     The  covenants  for  nant  jg  j,onnd  to 

perpetual  renewals  in  Ireland  generally  make  the  renewal  repair,  in  order 


Lord  Frankfort  v.  Thorpe. 

Nov.  23,  24— 1813. 

The  plaintiff  being  possessed  of  tlie  lands  of  Churchtown  for  Charch  Leases, 
a  term  of  years,  under  a  lease  from  the  archbishop  of  Dublin,   on 
the  22d  April,  1801,  demised  twenty-one  acres  of  those  lands  to  "^^^  ™°*'® 
the  defendant,  for  twenty-one  years,  at  the  annual  rent  of  £215.  *^''^"  °"*"     ^ 

.  C3rrv  SL  confr3ct 

The  lease  contained  the  following  covenant:  into'eflect  is  as 

"  And  the  said  Lodge,  Lord  Baron  Frankfort,  for  himself,  his  ,unch  bindinj? 
heirs,  &c.  doth  covenant,  promise,  and  agree  to  and  with  the  said  on  tlie  parties, 
James  Thorpe,  his  executors,  &c.  that  he  the  said  Lord  Frankfort,  as  the  contract 
his  heirs,  &c.  shall  and  will  from  time  to  time  use  his  endeavours  '**^^'^- 
to  procure  from  his  Grace  the  Lord  Archbishop  of  Dublin,  under  Therefore  where 
whom  he   derives  his  title  to  the  said  premises  along   M'ith  other  ^  lessor  agreed 
lands,  and  his  successors,  such  renewal  and  renewals  of  his  new  !"  *'^'"'*^  ^"^  * 
lease  of  said  premises,  as  shall  enable  him  or  them  to  renew  this  j^^  ^^^  ^^^^. 
present  demise  to  the  said  J.  Thorpe,  liis,  &c.  for  the  further  term  sed  of,  and  to 
of  twenty  years;   and  that  he   the  said  Lord  Frankfort,  his  &c.  carry  it  into 
shall  and  will  accordingly  from  time  to  time,  as  often  as  he  or  efiect,  lie  cove- 
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to  preserve  Iiis 
right  to  11  re- 
newal. 


Equitable 
inaxiius. 


grantable  on  the  condition  of  paying  up,  not  only  the  fines, 
but  the  arrears  of  rent.  The  equity  arises  on  the  princi- 
ple of  permitting  the  tenant  to  repair  the  breaches  of  his 
covenant  on  adequate  compensation ;  and  it  would  seem 
that  where  the  condition  of  the  covenant  includes  rent,  as 
well  as  fines,  the  court  would  require  the  tenant,  on  gene- 
ral principles  of  equity,  to  pay  up  his  rent  as  well  as  fines, 
before  he  could  entitle  himself  to  the  favour  of  the  court; 
and  that  on  one  obvious  principle  of  equity,  amongst  others, 
namely,  that  he  who  seeks  equity,  should  do  equity.  This 
leads  to  a  notice  of  what  are  these  general  principles.  The 
maxims  which  pervade  the  whole  system  of  judicature  in 
the  court  of  Equity,  many  of  which  are  commented  upon 
in  Francis's  MaAims,  are,  1st,  He  that  will  have  equity 
done  to  him,  must  do  it  to  the  same  person,  2d.  He  that 
hath  committed  iniquity,  shall  not  have  equity.  3d.  Equa- 
lity is  equity.  4th.  It  is  equity,  that  that  should  make 
satisfaction,  which  received  the  benefit.  5th.  It  is  equity, 
that  that  should  have  satisfaction,  which  sustained  the  loss. 
6th.  Equity  suffers  not  a  right  to  be  without  a  remedy. 
7th.  Relieves  against  accidents.  8di.  Prevents  mischief. 
9th.  Prevents  multiplicity  of  suits.  10th.  Regards  length 
of  time.     11th.  Will  not  suffer  a  double  satisfaction  to  be 


Church  Leases. 

nanted  that  he 
would  endea- 
vour to  procure 
such  renewals  as 
would  enable 
him  to  renew 
for  the  full  term 
agreed  on,  the 
lessee  paying 
a  proportion  of 
the  renewal 
fine  ;  an  agree- 
ment was  im- 
plied, that  lessee 
would  take  such 
renewal,  though 
no  express  co- 
venant by  him 
for  that  purpose. 
The  lessor  hav- 
ing renewed. 


they  shall  obtain  a  renewal  or  renewals  of  the  lease  under  which 
the  said  Lord  Frankfort  now  holds  the  premises  hereby  demised, 
and  the  said  other  premises,  upon  the  said  J.  Thorpe,  his,  &c.  well 
and  truly  paying  and  discharging  all  arrears  of  the  rent  hereby 
reserved,  and  also  paying  unto  the  said  Lord  Frankfort,  his,  &c.  one 
full  third  part  or  share  of  all  and  every  such  fine  or  fines,  as  he  the 
said  Lord  Frankfort,  his,  &c.  shall  pay  for  obtaining  such  renewal 
or  renewals  of  the  said  lease  under  which  he  the  said  Lord  Frank- 
fort now  so  holds  the  said  premises  hereby  demised,  and  the  other 
parts,  together  with  lawfulinterest  thereof,  from  the  respective  times 
of  the  said  Lord  Frankfort,  his,  &c.  paying  the  same,  execute  to  the 
said  J.  Thorpe,  his,  &c.  a  renewal  and  renewals  of  the  said  term 
hei'eby  demised,  for  such  further  term  and  terms  for  years  as  shall, 
together  with  the  term  of  twenty-one  years  hereby  granted,  amount 
in  the  whole  to  the  term  of  forty-one  years,  to  be  computed  from 
the  2.5th  March  then  last  past :  It  being  the  true  intent  and  mean- 
ing of  these  presents,  and  the  several  parties  hereto,  that  the  said 
J.  Thorpe,  his,  &c.  he  and  they  paying  the  rent,  and  performing 
the  covenants  and  agreements  herein-before  contained  on  his  and 
their  part  to  be  paid  and  performed,  and  also  paying  one-third 
part  or  sliare  of  all  such  fines  as  the  said  Lord  Frankfort,  his,  <lirc. 
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taken.  ]2t!i.  Siifiers  not  advantage  to  betaken  of  a  pe- 
nalty or  forrcitnre,  where  compensation  can  be  made.  13tli. 
It  regards  not  ilie  circumstances,  but  the  substance  of  the 
act.     14th.  Where  equity  is  equal  the  law  must  prevail. 

In  the  great  case  of  Anderson  v.  Sweet,  on  which  this  The  courts  Lave 
equity  in  Ireland  mainly  depends,  because  by  it  the  scale  d"ieed  the pay- 

,'■        ''  .         ,  ,        ''  11-11  .  11  n  iiieiit  ol  rent,  as 

of  compensation  has  lieen  cstablislied;  lent,  as  well  as  line,  ^^^n  ,,,.  ^f  ,;„gg 
made  a  part  of  the  condition,  and  the  tender  by  the  tenant  infore renewal 
was  of  rent  as  well  as  of  fines;  and  the  decree  of  the  court  gianiod. 
was  for  the  pa^'ment  not  only  of  the  fines  and  interest 
thereon,  but  of  arrears  of  rent,  accates,  duties,  and  an 
heriot;  so  that  the  court  required  many  other  things  than 
the  payment  of  fines  before  it  woidd  restore  the  tenant  to 
his  rights,  under  the  covenant  which  he  had  broken.  And 
in  the  next  case,  lioss  v.  Worsop,  the  condition  of  the  co- 
venant included  rent  as  well  as  fines  ;  and  the  court  decreed 
relief  on  the  payment  of  the  arrear  of  rent,  as  well  as  of 
fines.  And  the  Editor  apprehends  that  both  courts  of 
Equity  in  Ireland  have  generally,  or  always,  acted  on  the 
principle  of  making  the  payment  of  the  arrears  of  rent,  as 
well  as  of  the  fines,  a  condition  precedent  to  the  granting 
of  relief. 

Lord  Manners,  in  this  case  of  Jessop  v.  King,  raises  a 


shall  from  time  to  time  pay  for  any  renewal  or   renewals  of  the  Churcli  Leases, 
lease  under  which  he  now  holds  the  hereby  demised  premises,  and 
the  said  other  premises,  with  interest  as  aforesaid,  shall  have  a  lease  lias  a  right  to 
of  the  premises  hereby  demised   for  a  term  of  forty-one  years,  to  <'3"  on  lessee 
be  computed  from  die  2jth  March   last  past  as  aforesaid,  but  no  to  declare  whe- 
longer,  subject  however  to  the  like  covenants  and  agreements,  on  '  "^"^  '^  ^^'    ^^' 
the  part  and  behalf  of  the  said  J.  Thorpe,  his,  &c.  as  hereinbefore 
reserved  and  contained."     ^  l!s~er''b^7ef^ 

On  the  same  day  Lord  Frankfort   demised  to   the  defendant    *^.^''^^'   '^ 

**  siHiT  to  renew 

another  part  of  the   lands  of  ClKirchtovvn,   containing   fourteen  \^  often  as  the 
acres,  for  the  same  terra,  at  the  annual  rent  of  JL'124>  13s.  4d. ;  in  lessor  renewed, 
this  lease  there  was  a  covenant  similar  to  the  one  above  stated,  exi  forfeited  all  be- 
cept  the  renewal  fine  was  one  full  fourth  part  of  all  and  every  such  "efit  of  renewal; 
fines  as  the  plaintiff  should  pay  to  the  archbishop,  on  every  re-  Q'"'^^  • 
newal  of  the  lease  laider  which  the  ])IaintifF  then  so  held  the  pre- 
mises thereby  demised.     The  plaintiff,  on  the  6th  Jan.  1810,  ob- 
tained a  renewal  of  his  interest  in  the  lands  of  Churchtown,  from 
the  Archbishop  of  Dublin,  for  the  term  of  twenty-one  years  from 
the  2,5th  December,   1809,  for  which  he  paid  £l402  9s.   1  id.  as 
a  renewal  fine.     On  the  16th  of   the  same  month  the   plaintiff" 
caused  a  notice  to  be  served  on  the  defendant,  informing  him  that 

F   F 
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question  which  he  dech'nes  to  determine;  on  which  he  says, 
"  that  being  desirous  of  communicating  his  doulDts  to 
some  of  the  barons  of  the  Exchequer,  he  had  done  so, 
and  received  doubts  only  in  return."  The  question  raised 
by  his  lordship  is  ;  Whether  the  pi'ovisions  of  the  Tenantry 
Act,  working  a  forfeiture  of  the  tenant's  right  of  renewal, 
extended  to  a  demand  made  by  the  landlord  of  an  arrear, 
including  rent  as  well  as  of  fines,  or  to  a  demand  of  fines 
only  ?  His  lordship  says,  "  that  the  impression  on  the 
minds  of  the  barons  whom  he  consulted,  appeared  to  be, 
that  the  landlord  is  entitled  to  demand  payment  of  the 
rent.'*  The  Editor  submits,  that  the  doubts  thus  enter- 
tained by  the  two  great  equity  courts  of  Ireland,  may  admit 
of  the  following  solution  : 

The  Tenantry  Act  is  two-fold;  declaratory  and  en- 
acting; the  declaratory  part  is  the  old  equity  of  Ii'eland, 
as  set  out  in  the  preamble  of  the  statute,  {vide  ante^  p.  96, 
140j)  and  as  described  by  the  Master  of  the  Rolls  in  En- 
gland, 3  Fes.  JJun.  297}  namely,  that  a  renewal  might  be 
claimed  in  a  case  of  mere  neglect  at  any  distance  of  time. 
The  revival  of  this  equity  is  therefore  the  declaratory  part  of 
this  statute;  and  this  is  still  the  equity  of  Ireland,  in  all  cases 
which  may  happen  to  be  outside  the  operation  of  the  statute. 


CUiiyclr  Leases,  be  had  obtained  a  renewal  from  the  archbishop  of  Dtiblirn  stating 
the  terms,  and  that  the  plaintiff  was  ready  to  execute  a  renewal 
of  tlie  first- mentioned  lease,  pursuant  to  tlie  covenant,  upon  being- 
paid  £467  9s.  lid,,  being  the  amount  of  one-third  of  the  fine 
paid  to  the  archbishop  ;  and  the  plaintiff  required  the  defendant 
by  the  notice,  to  pay  that  sum,  and  to  accept  of  a  renewal.  A 
simihir  notice  was  also  served  respecting  the  second  lease,  the 
renewal  fine  amounting  to  <i'358  12s.  3d.  being  orie-fburth  of 
3^1402  9s.  lid.  On  the  defendant  refusing  to  pay  the  fines,  and 
to  accept  of  a  renewal,  the  present  bill  was  filed ;  it  charged  that 
the  plaintiff  had  obtained  the  renewal,  in  order  to  enable  him  to 
perform  the  covenant  so  entered  into  by  him  with  the  defendant,  and 
to  preserve  tlie  defendant's  interest,  in  hopes  that  the  defendant 
would  have  reimbursed  him  the  amount  tliereof\  The  bill  prayed, 
that  the  defendant  might  be  compelled  to  pay  to  the  plaintiff  such 
proportion  of  the  renewal  fines  as  he  was  bound  to  do,  together 
with  the  interest  due  on  such  sums,  agi'eeable  to  the  covenants  in 
the  leases,  upon  the  plaintiff  executing  to  him  renewals,  agreeable 
to  the  covenants.  Or,  in  case  the  court  should  be  of  opinion,  that 
under  the  construction  of  the  covenants,  the  defendant  was  not 
bound  to  accept  such  renevyals^,  and  pay  such  proportion  of  the  re- 
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The  enactinrr  part  of  the  statute  adds  an  additional 
ingredient  to  the  old  equity,  by  enabling  the  landlord,  on 
a  demand  to  circumscribe  this  indefinite  indulgence  of  the 
tenant;  or  as  Lord  Manners  expresses  it,  "to  make  that 
definite  which  before  was  indefinite." 

It  is  therefore  clear  that  there  are,  and  since  the  Te- 
nantry Act,  always  have  been,  ttsoo  equities  in  Ireland  on 
this  subject,  each  of  them  different  from  the  equity  of  En- 
gland, namely,  the  old  equity  of  Ireland,  and  the  equity 
of  Ireland  under  the  Tenantry  Act.  The  former  recognized 
and  declared  by  the  statute ;  and  the  latter  created  by  it. 
And  therefore  a  case  not  being  within  the  statute,  may  lie 
within  the  old  equity,  and  if  so  should  be  decided  by  it. 

The  Editor  apprehends  that  this  view  of  the  case 
must  solve  the  difficulty,  suggested  by  Lord  Manners.  It 
is  true  that  the  word  "  rent"  does  not  occur  in  the  Te- 
nantry Act;  and  the  payment  of  the  fines  is  the  condition 
by  which  the  forfeiture  is  to  be  decided  under  the  statute. 
This  act  of  Parliament  gives  to  the  landlord  a  more  sum- 
mary forfeiture  than  he  had  before  ;  unpunctuality  of  pay- 
ment by  the  tenant  after  demand  works  a  forfeiture  of  his 
equitable  interest,  however  valuable,  even  on  the  drop  of 
one  life.    But  to  work  this  statutable  forfeiture,  whic^i  is  an 


newal  fines,  and  that  he  should  still  refuse  so  to  do,  that  the  defend-  Cbuich  Leases, 
ant  might  be  decreed  to  have  forfeited  all  claim  to  any  further  renewal 
■of  the  said  leases  under  the  said  covenants.  The  defendant  by  his 
answer  stating,  that  it  was  not  covenanted  by  him  in  the  leases  to 
take  any  renewal  from  the  plaintiff,  insisted  that  it  was  optional 
with  him  either  to  take  out  a  renewal  or  not,  at  any  time  previous 
to  the  determination  of  the  lease  then  existing  ;  and  that  he  was 
not  then  bound  to  make  his  election.  The  answer  further  stated, 
that  the  sums  claimed  by  the  plaintiff  as  renewal  fines,  were  one- 
third  and  one-fourth  of  the  entire  fine  paid  by  the  plaintiff,  for  a 
renewal  of  the  lease  of  all  the  lands  he  held  under  the  Archbishop 
of  Dublin,  containing  upwards  of  100  acres :  the  answer  insisted, 
that  the  covenants  in  the  leases  meant  only  one-third  and  one- 
fourth  of  the  fines  which  should  be  ascertained  as  the  proportions 
that  the  two  lots  demised  to  the  plaintiff  were  subject  to,  upon  a 
fair  calculation  of  the  whole  fine,  divided  and  proportioned  accord- 
ing to  the  number  of  acres  contained  in  each  lot,  or  the  rent  pay- 
able thereout ;  the  answer  therefore  contended,  that  the  demand 
made  by  the  plaintiff  was  unjust  and  unreasonable,  and  not  war- 
ranted by  tl>e  true  intent  and  meaning  of  the  covenant. 
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additional  restriction  on  the  tenant,  the  landlord  ajid  the 
court  must  follow  the  statute.  And  the  court,  us  here  ex- 
ercising a  peculiar  eq'iity  prescribed  and  limited  by  the 
act  of  Parliament,  will  ask  itself  strictly,  what  is  this  un- 
punctuality,  according  to  which  this  interest  must  be  for- 
feited ?  The  statute  answers  that  question  ;  it  is  an  un- 
punctuality  in  the  payment  of  fines,  and  not  as  to  rent, 
for  the  statute  does  not  say  so.  And  therefore  the  court 
will  not  presume  it,  in  admitting  the  summary  forfeiture 
granted  to  the  landlord.  In  any  case  where  a  fine  is  pay- 
able, and  laches  committed  respecting  its  payment,  I  think 
the  parties  may  proceed  under  the  act  of  Parliament  ;  and 
if  the  case  should  not  fall  strictly  within  the  statute,  as  the 
Editor  apprehends  it  would  not,  if  the  demand  were  for 
rent;  yet  still  the  case  may  lie  within  the  principle  of  the 
old  equity,  and  be  decided  thereby  according  to  the  cases 
before  the  Tenantry  Act;  giving  to  the  landlord  his  right 
to  rent,  and  to  the  tenant  his  old  and  greater  claim  on  the 
indulgence  of  a  court  of  Equity. 

The  court  can  try  the  case  with  both  those  equities 
in  its  hand,  and  adapt  to  it,  whichever  of  the  two  it  may 
deem  applicable  ;  but  the  Editor  apprehends  it  will  select 
either,  and  not  combine  an  equity  from  both. 


Church  Leases.  Mr.  Whitestone,  Mr.  Burton,  and  Mr.  Hutchinson,  for    the 

plain  titf. 

The  plaintiff  is  entitled  to  have  it  decreed,  that  the  defendant 
is  bound  to  take  a  renewal  for  twenty-one  years,  on  paying  one- 
third  and  one-iburtli  of  the  fine  paid  by  the  plaintiff  to  the  arch- 
bishop ;  or,  in  case  the  defendant  shall  refuse  to  accept  of  a  renewal, 
the  court  will  declare,  that  the  defendant  has  forfeited  all  right 
and  claim  to  a  renewal.  The  defendant  insists,  that  he  has  an 
election  whether  he  will  renew  or  not :  we  admit  he  has,  but  we 
contend  that  he  must  make  that  election  now,  as  it  would  be 
ruinous  for  the  plaintiff  to  take  a  renewal  from  the  archbishop,  un- 
.  less  the  deicndant  would  afterwards  renew.  It  is  a  mutual  agree- 
ment, that  the  lease  shall  from  time  to  time  be  surrendered  by  the 
defendant,  and  a  new  lease  granted,  on  paying  those  renewal 
tines,  which  are  now,  by  the  regulations  of  the  see,  paid  annually; 
although  the  defendant  insists,  that  he  is  not  bound  to  decide 
whether  he  vvill  or  not,  till  the  twenty-one  years  are  expired;  yet 
the  meaning  of  the  parties  was,  that  the  plaintiff  should  renew, 
in  order  to  enable  [lini  to  make  new  leases  to  the  defendant. 
The  next  question  is,  what  is  the  proportion  of  the  fines  that  the 
defendant  ought  lo  pay.     The  parties  have  stipulated  expressly 
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The  next  case  is : 

Barrett  v.  Pearson. 

19th  June,  1812. 

The  plaintiff  being  assignee  of  a  lease,  whereby  certain  a  lenai.t  having 
houses  were  demised  for  three   lives,  with  a  covenant  of  by  his  conduct 
perpetual  renewal   upon  the  payment  of  £3  5s.  by  the  te-  "'^de  his  title 
nant   on   the  renewal  of  each  life,   in  July,   1805,  applied  doubtful,  and 
to  James  Pearson,  in  whom  the  reversion  had    vested,   to  thereby  render- 
grant  him  a  renewal  in  the  place  of  two  lives  that  had  ins:  a  suit  for  it 
dropped.     Pearson  agreed  to  renew,  provided  the  plaintiff  necessary,  was, 

11  •   (•     1  •  1  '^    1  1  •  1     1  ,        on  obtaininff  a 

would  satisfy  hmi,  that  he  was  the  person  entitled  to  the  renewal,  de- 
renewal,   and  requested  the   plaintifi',  for  that  purpose,   to  creed  to  pay  all 
lay   his    title  deeds    before  Jackson,  his  attorney,  who  in  the  costs. 
his  depositions  stated, 

That  having  inspected  the  title  deeds,  deponent  men- 
tioned to  Pearson,  that  he  conceived  the  plaintiff  to  be  en- 
titled to  the  renewal ;  whereupon  Pearson  declared  he  was 
ready  to  grant  such  renewal,  upon  being  paid  the  fines 
that  were  due  :  that  shortly  afterwards,  the  plaintiff  sent  to 


that  on  the  plaintiff  renewing,  the  defendant  is  to  pay  one-third  cimrch  Leases. 

and  one-fourth  of  the  entire  fine,  paid  by  the  plaintiff  for  all  the 

lands  he  holds  under  the  archbishop ;  and  although  that  may  now 

appear  somewhat  unreasonable,  yet  parties,  on  entering  into  a 

contract,  may  stipulate  for  any  terms.     It  frequently  happens  that 

a  lessor  covenants  to  renew  with  the  tenant  at  a  fine  certain  ;  yet 

if  it  should  afterwards  happen,  that  the  renewal  fine  payable  by 

the  lessor  himself,  should  be  considerably  increased,  the  court  has 

decided  that  the  lessor  was  bound  by  his  covenant :  it  was  decided 

by  your  lordship  in  Revell  v.  Hussey,  ante,  n. 

The  Solicitor-General,  Mr.  Ridgeimy,  and  Mr.  Lefroy,  for 
the  defendant. 

The  plaintitf,  by  the  bill,  calls  on  the  defendant  to  accept  of  a 
renewal,  and  to  pay  fines,  according  to  his  own  construction  of 
the  covenants,  which  we  contend  to  be  both  unreasonable  and  un- 
conscientious ;  it  is  certainly  very  doubtful  whether  the  covenants 
can  bear  the  construction  contended  for  by  the  plaintiff.  In  Har- 
nett V.  Yielding,  2  Scho.  and  Lef.  54-9,  Lord  Redesdale  says,  that 
where  it  is  doubtful  whether  a  party  meant  to  contract  to  the  ex- 
tent that  he  is  sought  to  be  charged,  e()uity  will  refuse  to  enforce 
the  contract.     This  proves  that  this  court  will  not  assist  unrea- 
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deponent  to  draw  and  prepare  a  renewal  of  said  lease,  and 
to  know  what  the  probable  expense  of  preparing  the  re- 
newal would  amount  to.  Deponent  informed  the  person 
who  so  applied  to  him,  that  he  would  draw  the  renewal 
for  two  guineas,  on  being  furnished  with  the  necessary 
stamps :  the  person  then  mentioned  to  deponent  that  he 
would  apply  to  the  plaintiff  to  know  whether  he  would 
have  such  renewals  prepared  ;  in  a  few  days  after,  the  same 
person  informed  deponent,  that  the  plaintiff  would  not  have 
the  renewals  prepared,  as  he  considered  the  sum  of  two 
guineas  too  much  for  deponent's  trouble  in  preparing  same : 
deponent  returned  the  plaintiff's  title  deeds,  and  desired 
the  person  to  inform  the  plaintiff,  that  if  he  got  the  re- 
nevvals  prepared,  deponent  would  read  them  on  the  part 
of  J.  Pearson,  without  any  expense  to  plaintiff:  and  at  the 
same  time  deponent  desired  said  person  to  tell  the  plain- 
tiff, to  beware  of  losing  his  right  of  renewal.  In  April, 
1807,  J.  Pearson  died,  and  by  his  will  he  devised  his  es- 
tates to  the  defendants,  Matthew  and  John  Pearson,  in 
trust  for  his  children,  who  were  minors.  The  plaintiff  in 
October,  1809,  caused  a  notice  to  be  served  on  the  defend- 
ants, the  trustees  of  the  will  of  James  Pearson,  calling  on 
them  to  grant    him   a   renewal  for  the   two  lives   therein 


CLurcb  Leases,  sonable  covenants,  where  the  construction  is  doubtful.  The  plain- 
tiff" has  not  kept  his  covenant,  that  he  would  use  his  utmost  en- 
deavours to  obtain  renewals  from  the  archbishop ;  it  is  well  known 
that  he  might  have  obtained  renewals  annually,  by  wliich  the  fine 
would  have  been  very  small ;  instead  of  that,  he  has  permitted 
nine  years  to  elapse  without  renewing ;  and  through  this  neglect 
the  fines  are  enormously  increased  by  compound  interest.  Surely 
the  defendant  ought  not,  at  all  events,  to  contribute  more  than 
what  the  plaintiff  would  have  paid  had  he  renewed  annually,  as 
he  was  bound  to  do.  The  bill  calls  on  tlie  defendant  to  renew 
now,  or  to  be  for  ever  foreclosed.  This  is  really  to  make  a  new 
covenant ;  for  there  is  nothing  imperative  on  the  tenant  to  renew, 
or  if  he  do  not,  to  be  foreclosed.  It  is  with  the  plaintiff"  to  decide, 
whether  he  will  annually  renew  with  the  archbishop,  or  at  the  end 
of  the  term  of  twenty-one  years.  No  time  is  specified  in  the 
covenant  for  the  tenant  to  pay  the  fines ;  the  plaintiff"  is  bound, 
on  the  expiration  of  the  present  lease,  to  be  in  a  condition  to  re- 
new with  the  defendant  for  a  further  term  of  twenty  years,  but  it 
_  is  left  open  to  him  to  adopt  whichever  mode  of  renewal  he  may 

choose ;  for  at  the  end  of  the  term  the  defendant  will  be  obliged 
to  reimburse  him  one-third  and  one-fourth  of  his  fair  proportion 
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named,  and  requiring  them  to  furnisli  him  with  the  amount 
of  the  renewal  fines,  and  the  interest  due  on  them,  in 
order  that  he  might  pay  the  same  ;  and  that  in  case  tliey 
would  not  comply  with  those  requisitions  within  the  time 
mentioned,  that  he,  the  plaintiff,  would  file  a  bill  in  equity 
in  order  to  obtain  a  renewal.  To  this  notice  no  answer 
being  returned  in  the  November  following,  a  notice  to  the 
same  effect  was  served  on  the  defendants  ;  and  at  the  same 
time  a  sum  of  money  was  tendered  to  them,  as  the  amount 
of  the  renewal  fines,  together  with  the  draft  of  a  renewal ; 
both  of  which  the  defendants  refused  to  accept,  and  gave 
no  answer  to  the  notice. 

The  solicitor  for  the  plaintifl'  stated,  that  he  had 
some  conversation  with  the  defendant  John  Pearson,  rela- 
tive to  the  notice  that  had  been  served  on  him  by  the 
plaintiff;  and  the  reason  he  assigned  for  not  complying 
with  the  terms  of  the  notices  was,  that  he  was  a  trustee 
for  minors  ;  and  at  the  same  time  he  expressed  a  wish  that 
nothing  should  be  done  in  the  business  until  the  persons 
interested  in  the  premises  should  arrive  at  age,  which  would 
take  place  in  about  two  or  three  years. 

The  present  bill  was  filed  by  the  plaintiff  in  May,  IS  10, 
against  the   trustees  of  the   will  of  James  Pearson,   and 


of  the  fine,  with  interest ;  for  the  plaintiff,  by  the  covenant,  has  cIiuk  h  Leases. 
reserved  interest  on  the  fines  advanced  by  him,  to  be  paid  by  the 
defendant,  if  he  omits  paying  tlie  fine.  Does  not  this  prove  that 
tlie  plaintifi'  contemplated  a  delay  miglit  arise,  and  has  provided 
a  compensation  for  it  ?  Therefore  the  court  will  not,  when  he  has 
provided  a  remedy  for  himself,  grant  him  any  assistance. 

The  Lord  Chancellor.  I  have  looked  over  the  leases  from 
Lord  Frankfort  to  the  defendant,  and  I  think,  upon  the  fair  con- 
struction and  effect  of  them,  Lord  Frankfort  is  entitled  to  some 
degree  of  relief  upon  this  bill.  Two  questions  are  raised  by  the 
defendant  ;  first,  what  proportion  of  the  renewal  fine  the  tenant 
is  bound  to  pay :  and  secondly,  whether  Thorpe  is  compellable 
to  renew  with  Lord  Frankfort  as  often  as  the  plaintiff  renews  with 
the  archbishop ;  that  is  to  say,  whether  this  amounts  to  a  toties 
quoties  covenant  ?  As  to  the  first  question,  the  lease  expressly 
provides,  that  the  tenant  should  pay  one-third  of  the  whole  of  the 
renewal  fine  ;  for  it  is,  that  he  shall  contribute  one-third  of  the 
fine  paid  by  Lord  Frankfort  to  the  archbishop,  for  those  and 
other  lands  comprised  in  the  original  lease ;  there  is  no  distinct  or 
separate  fine  paid  to  the  archbishop  for  the  lands  comprised  in 
Thorpe's  lease,  and  a  different  an-angement  would  have  beenmade, 
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against  iheir  cestui  que  trusts,  the  niiiiors  to  obtain  a  re- 
newal of  the  two  lives  that  liad  dropped,  offerinfr  to  pay 
all  rent  and  renewal  fines  due. 

The  trustees,  in  their  answer,  admitted  the  title  of  the 
plaintifiPas  set  forth  in  the  bili.  They  staled,  that  on  being 
informed  by  Jackson  of  what  had  taken  place  between 
him  and  the  plaintiff"  in  1805,  and  that  from  that  period 
nothing  further  had  been  done  by  the  plaintiff'  to  obtain  a 
renewal  until  the  latter  end  of  1809,  when  he  caused  the 
notice  to  be  served,  they  were  apprehensive  it  would  be  im- 
proper for  them, as  trustees  for  minors,  to  grant  s  renewal, 
unless  they  were  sanctioned  so  to  do  by  the  direction  of  the 
court. 

It  appeared,  that  the  plaintiff'  not  liaving  jirocecded 
with  the  case  according  to  the  due  course  of  the  court,  the 
defendants,  the  trustees,  had  endeavoured,  but  without 
effect,  to  dismiss  the  bill  for  want  of  prosecution. 

Mr.  PlunJcet,  Mr.  Burne,  and  Mr.  Kcathige^  for  the 
plaintiff.  "^Yhe  Solicitor-General,  Mr.  Boyd,  and  Mr.  Dick- 
son, for  the  defendant. 

The  Lord  Chancellor. — It  cannot  be  contended  that  a 
forfeiture  has  in  this  case  been  incurred.  The  only  question 
that  arises  is,  on  what  terms  the  renewal  sought  by  the  bill 
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it  is  usual  anil 
perfectl}'  rea- 
sonable that  in 
derivative  leases 
the  tenants 
sbould  contri- 
l)Ute  to  the  re- 
newal  fines  in 
proportion  to 
the  quantity  and 
quality  of  the 
land  comprised 
in  his  lease. 


if  Thorpe  were  to  pay  only  one-third  of  the  fine  to  the  arch- 
bishop, in  respect  of  the  lands  comprised  in  his  lease ;  something 
would  have  been  done  to  have  brought  that  to  a  greater  degree  of 
certainty ;  but  it  is  unusual,  and  perfectly  reasonable,  that  in 
these  derivative  leases,  the  tenant  should  contribute  in  proportion 
to  the  quantity  and  quality  of  the  land  comprised  in  his  lease  ;  and 
looking  to  what  is  contained  in  the  original  lease,  tliere  is  nothing 
exorbitant  or  unreasonable  in  this  case,  and  the  words  of  the  lease 
are  express.  The  next  question  is,  whether  the  tenant  is  bound  to 
renew  with  Lord  Frankfort,  as  often  as  Lor;l  Frankfort  renews 
with  the  archbishop.  The  doubt  is  raised  by  the  omission  of  any 
express  covenant  on  the  part  of  the  tenant  to  take  a  renewal.  But 
Lord  Frankfort  covenants,  that  he  will  endeavour,  from  time  to 
time,  to  procure  such  renewal  and  renewals  from  the  archbishop, 
as  shall  enable  him  to  renev.'  die  present  demise  to  J.  Thorpe  for 
the  further  term  of  twenty  years,  and  that  he  will  accordingly  from 
time  to  time,  as  often  as  he  shall  obtain  a  renewal  or  renewals  of 
the  said  lease,  upon  the  said  J.  Thorpe  paying  and  discharging  all 
arrears  of  rem,  and  paying  one  full  iliird  part  or  shart,'  of  all  and 
every  such  fine  and  fines,  as  Lord  Frankfort  shall  pay  tor  obtain- 
ing such  renewal  and  renewals,  vvith  lawful  interest  from  the  res- 
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ought  to  be  granted.     I  apprehend  that  if  a  tenant  so  con- 
duct himself,  as  to  make  his  title  to  a  renewal  doubtful,  and 
render  ai^suit  necessary,  he  must,  on  the  principle  of  the  sta- 
tute, and  the  authority  of  the  case  of  Dcaiiev.  Lord  Water- 
ford,  1  ScJio.  mid  LeJ.  45 1 ,  n.  before  Lord  Clare,  pay  the  costs. 
Then  consider  the  circumstances  of  this  case.    Here  in 
the  life-lime  of  Pearson,  the  testator,  an  application  for  a 
renewal  was  made  by  the  plaintiff,  the  tenant,  which  was 
agreed  to,  but  then  declined  by  the  plaintiff^  on  account,  as 
he  alleged,  of  theexpense  of  the  conveyance,  which  Jackson, 
on  behalf  of  fhe  testator,  was  ready  to  prepare;  and  Jack- 
son then  said,  that  the  plaintiff  had  better  take  care  lest  he 
should  lose  the  benefit  of  the  covenant  for  renewal;    and 
as  the  expense  of  the  conveyance   was  so  very  trifling  a 
sum,  it  is  most  probable   that  the  real  objection  the  tenant 
then  had  was,  his  being  unprepared  to  pay  the  amount  of 
the  renewal  fines.       It  therefore  was  his  fault  not  to  renew 
at  that  time;  and  though  I  cannot  concur  with  the  infer- 
ence Jackson  in  his  evidence  draws   from  this  transaction, 
that  the  plaintiff  bad  forfeited    his  right  to  a  renewal,   yet 
his  conduct  has  certainly  raised  a  doubt.     Nothing  further 
•    is  done  till  1809,  after  the  death  of  the  testator,  when  the  te- 
nant applied  to  the  defendants,  the  trustees  in  the  will  of  the 


pcctive  times  of  paying  the  same,  execute  to  the  said  J.  Thorpe'  Church  Leases. 
his  executors,  and  assigns,   a  renewal  and  renewals  of  the   said 
term  for  such  further  term  and  terms  of  years,  as  with  the  pre- 
sent term  of  twenty-one  years  shall  amount  to  the  term  of  forty- 
one  years;  it  being  the  true  intent  and  meaning  of  these  presents, 
and  of  the  several  parties  thereto,  that  the  said  J.  Thorpe  paying 
the  rent  and  performing  the  covenants  and   agreements  therein 
contained,  and  also  paying  one-third  of  all  such  fine  and  fines  of 
renewal,  shall   have  a  lease  of  the  premises  for  the  full  term   of 
forty-one  years.  Does  not  this  necessarily  imply,  that  J.Thorpe,  will 
take  a  renewal  ?  The  agreement  is,  that  Thorpe  shall  have  a  lease  A  stipulation  to 
in  the  whole  for  forty-one  years  :  the  mode  of  effecting  this  agree-  P*y  interest 
ment  is,  that  Lord  Frankfort  shall  renew  with  the  archbishop,  and  ''°^*  "°'  l*"**' 
from  time  to  time  shall  renew  with  the  archbishop,  and  from  time  P°"®  ""■  ^^- 
to  time  shall  grant  renewals  to  Thorpe  ;  and  I  think  both  parties  (.o',„pg]  panc^tual 
as  much    bound  by  the    mode  of   carrying  the  agreement   into  payment,  or  to 
effect,  as  by  the  agreement  itself.      As  to  the  interest  to  be  paid  obtain  compen- 
on  the  fines,  it  does  not  postpone  the  demand  in  this,   any  more  sation  for  the 
than  in  any  other  case   where  interest  is  reserved;  but  it  is  to  ile'ay. 
compel  punctual  payment,  or  to  make  compensation  for  delay. 
Lord  Frankfort  then  having  renewed,  now  calls  on  the  tenant  to 

GG 


226  A  TREATISE  ON  THE 

testator,  for  a  renewal ;  who,  after  the  delay  that  had  taken 
place,  and  the  information  they  obtained  from  Jackson  of  the 
transaction  above-mentioned,  entertained  donbts  whether 
the  plaintiff"  was  entitled  to  a  renewal  ;  and  I  think  that  as 
trustees  for  minors,  they  were  fully  justified  in  refusing, 
till  they  had  the  opinion  of  the  court  on  the  question, 
whether  the  conduct  of  the  defendant  in  J  805  was  not 
a  forfeiture  of  the  right  of  renewal ;  and  if  they  did  endea- 
vour to  dismiss  the  bill  for  want  of  prosecution,  they  were 
right,  as  the  bill  might  have  been  brought  to  a  hearing  be- 
fore" their  cestui  que  inislSj  who  were  minors,  had  attained 
their  full  age.  But  surely  that  is  no  ground  whatsoever  to 
disentitle  the  minors  to  their  costs. 

Being  therefoi-e  satisfied  that  the  tenant  having  neglected 
to  avail  himself  of  the  offer  made  by  the  testator  to  grant 
him  a  renewal,  the  trustees  were  justified  in  refusing  the 
application  made  to  them,  and  that  the  plaintiff"  has,  by  his 
own  conduct,  and  the  manner  in  which  he  has  transacted 
the  business,  made  this  suit  necessary. 

I  must  therefore  declare  the  plaintiff"  entitled  to  a  re- 
newal, upon  the  terms  of  paying  all  the  fines  in  arreai', 
and  the  costs  the  trustees  and  cestui  que  trusts  have  been 
put  to  in  this  cause.     2  Ball  and  Beat.  189. 


Church  Leases,  perform  liis  part  of  the  contract,  and  to  declare  whether  he  will 
or  not  renew.  I  think  he  has  a  right  so  to  do ;  but  the  tenant 
says,  he  has  the  whole  of  the  time  to  consider  whether  he  will  do 
so.  Now  it  is  very  probable  that  Lord  Frankfort  may  liave  no 
interest  in  renewing  for  the  lands  contained  in  the  defendant's 
lease,  but  for  the  purpose  of  fulfilling  his  contract  with  the  defend- 
ant. But  I  have  a  doubt,  whether  I  can  now  declare  that  the 
defendant  has  forfeited  all  benefit  of  renewal,  if  he  refuses  at  this 
time  to  renew.  But  if  I  should  be  obliged  to  dismiss  the  plain- 
tiff's bill,  I  would  declare  as  a  reason  for  so  doing,  that  the  defend- 
ant being  called  upon  to  renew,  had  declined  to  comply  therewith  ; 
and  I  am  very  strongly  of  opinion,  that  if,  after  this,  the  defend- 
ant should  file  his  bill  for  a  renewal,  Lord  Frankfort  might  success- 
fully resist  it. 

An  inquiry  was,  at  the  instance  of  the  defendant,  directed 
under  what  circumstances  Lord  Frankfort  renewed,  and  whether 
he  might  have  renewed  upon  better  terms ;  and  all  further  direc- 
tions reserved,  till  the  further  hearing  of  the  cause.  2  Ball  and 
Beat.  372. 
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Observations  on  the  Case  of  Barrett  v.  Pearson. 

The  position  established  by  this  case  is  so  obvious,  that 
it  does  not  afford  any  ground  for  observation. 

The  next  case  is  JVinsloxuv.  Tigh,2  Ball  am]  Beat.  193,  Lessee  has  an  in- 
aiid  which  is  no  farther  applicable  to  tlic  subject  of  this  terest  in  the  re- 
treatise,   than  as  recognizing  the  principle  that,    Whoever  "^'^^ ' 
has  a  lease  has  an  interest  in  the   renewal,    and   when  an 
additional  term  has  been  granted,  the  old  term  may  be  said 
to  be  still  in  existence.     And  that  the  tenant's  right  of  re- 
newal is  a  part  of  his  interest  in  the  lease. 

The  next  case  is :  Bevcll  v.  Husscij,  vide  note. 

The  next  case  is :  Lord  Frankfort  v.  Thorpe,    vide  note. 

The  next  case  is  : 

Jackson,  Appellant. 
Saunders,  Respondent. 
June  27,  July  25,  26,  1814. 

This  case  arose  upon  a  bill,  (filed  April  20,  180J,)  in  Leases ^ (br  ih^es 
the  nature  of  a  bill  for  specific  performance,  filed  in  Chan-  r^uewa)  c 


Magrane,  Appellant.  Church  Leases. 

Elizabeth  Archbold  and  others.  Respondents. 

May  7,  1813. 

[Appeal  from  the  Court  of  Exchequer.] 

Mrs.  Archbold  was  in  1789  possessed  of  a  Church  Lease,  of  Sub-lease  at  a 
certain  lands,  about  sixty-two  acres,  in  the  vicinity  of  Dublin.  In  ^^^^*^  '■^"*'  ^'*** 
that  year  she  demised  the  lands  to  one  Magrane,  at  the  yearly  covenant  of  per- 
rent  of  £'171,  15s.  lid.  taking  at  the  same  time  a  fine  of  ^70.  ^^ ^\  a  penalty 
Mr.  Archbold  also  covenanted  that  as  long  as  she  held  the  head  of  £70,  made  of 
lease  in  question,  and  as  often  as  she  obtained  a  renewal  from  the  a  church  lease 
archbishop,  she,  her  executors,  administrators,  and  assigns,  would  held  by  an  an- 
renew  the  sub-lease  to  Magrane,  his  executors,  administrators,  and  ministratrix  for 
assigns,  under  a  penalty  of  £70.  Her  husband  had  died  the  year  the  benefit  of  her 
before,  and  she  was  administratrix  for  her  children.  sel'I*^'^  Whether 

Mrs.  Archbold  soon  after  obtained  a  renewal  of  the  head  lease,  !„„i*,  ,  i„-.„  „._ 

,,  1111  TIT  •  /»!  5UCU    a.   Icdbc  Oall 

and  m  1793  renewed  the  sub-lease  to  Magrane,    m  terms  of  the  be    supported, 
covenant.     In  1 806  Magrane  assigned  his  interest  to  his  son,  the  except  bj  con- 
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ever,  demand,  cei'y,   to  Compel  renewal  under  a  lease  for  lives  renewable 

forfeiture.  for   ever.     Tlie  lease  was  made  in    1699  of  the  lands  of 

Cumber,  King's  County,  by  a  Mr.  Weaver,  the  then  pro- 

DempDd  for  fines  prietor,  to  two  persons  of  the  name  of  Lamb,  for  three  lives, 

iii<'ide  under  ihe        -.i  ,    ,'  ^       i  it       i  i-in  a     .u  4.   * 

Tenantry  Act  on  ^^'  Covenant  for  j^erpctual  renewal.  In  1724  the  estate 
6th  Oct.  1800,  fi'id  inheritance  became  vested  in  Robert  Saunders,  the 
(after  all  the  Respondent's  ancestor,  to  whom  the  joint  lease  was  surren- 
lives  had  drop-  (Jgred  by  the  Lambs  ;  and  he  airantcd  two  separate  leases, 
178«J.  Tnother  °"^  ^^^  each  of  them,  for  three  lives,  witii  covenant  for  per- 
in  1791,  and  the  pptual  renewal.  The  covenants  in  the  lease  of  the  north- 
last  in  August  west  part  of  Cumber  (those  in  the  lease  for  the  south-east 
1800;  and  re-  pj^j.^  bejnjr  the  Same)  were  in  these  words  :  "And  the  said 
tions^sinre  n"^8  I^'^^^^"t  Saunders  doth  for  hiinseif,  liis  heirs  and  assigns, 
for  payment,)  Covenant  to  and  with  the  said  Robert  Lamb,  his  heirs  and 
andno  tender  till  assigus,  that  as  often  as  it  should  please  God  to  take  away 
March,  1801,  ^-^y  ^leath  any  of  the  before  named  Edward  Lamb,  Richard 
brou<Ti,t'^bv"the  l^^^^^^j  ^"'^  Thomas  Mitchell,  (the  lives  in  the  said  inden- 
landiord.  Held,  ture  named,)  he  the  said  Robert  Saunders,  his  heirs  and  as- 
<hat  the  tenant  slgns,  shall  put  in  another  life  of  such  person  as  shall  be 
had  forfeited  his  named  by  the  said  Richard  Lamb,  his  heirs  or  assigns, 
the  offerTo^"^''  '  ^^'^^  *^  keep  up  three  lives  in  the  present  demise.  And  the 
and  renew  beini;  Said  Richard  Lamb  doth  for  himself,  his  heirs  and  assigns, 
considered,  iin-  coveuaut  that  vvithiu  four  months  after  the  death  of  any  of 

der  the  circuni- 


Church  Leas  es    '^^peHa^t.     Mrs.  Archbold  obtained  a  further  renewal  from  the 
archbishop,   but  refused  to  renew  the  sub-lease  upon  the  ground 
. ,    .       .  that  she  had  an  option  to  refuse,   upon  paying  the  £70  penalty, 

tiou  to  pay  "he  "^^^^  appellant  then  filed  his  bill  in  the  Exchequer  against  her,  to 
the  penalty  as  compel  a  renewal :  in  her  answer  she  insisted  on  her  aforesaid 
of  the  essence  of  option.  After  die  usual  proceedings,  the  cause  came  to  a  hearing 
the  contract,        in  the  Exciiequer,  when   the  bill   was  dismissed  without  costs ; 

whereupon  Magrane  appealed. 
22  April,  1S08.  Sir  Arthur  Pigott  and  Mr.  Richards,  (for  the  Appellant,)  in- 
26  June,  1809.  gJsted  upon  the  known  rule  of  equity,  that  the  penalty  was  to  be 
considered  only  as  a  further  security,  and  the  performance  as  of 
the  essence  of  the  contract.  Equity  would  order  a  perpetual  re- 
newal, however  hard  it  might  be  on  the  party,  where  the  contract 
for  that  pmpose  was  clear  and  distinct.  Mrs.  Archbold  might 
relieve  herself  from  the  hardship  by  not  renewing  with  the  arch- 
bishop. 

Sir  S.  Romilly  and  Mr.  Hart  (for  the  Respondents.)  In  this 
jiarticular  case  the  option  to  renew  or  pay  the  penalty  was  of  the 
essence  of  the  contract,  and  was  the  only  circumstance  that  could 
make  it  reasonable ;  without  this  equity  would  not  order  perform- 
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the  before  named  Edward  Lamb,  Ricbard  Lamb,  and  Tho-  stances,  as  de- 
mas  Mitchell,  he  will  nominate  one  other  person,  whose  life  'ayed  for  an  un- 
shall  be  added  to  this  lease,  to  the  life  or  lives  that  then  reasonable  time, 
should  be  in  being  :  and  also  then  to  pay  to  the  said  Robert  „   ,.   ,     ^     . 

t-  1  ,  •      ,  ^-  1  •  L-  11  I     !£■  >  Seiitieule     Lord 

baunders,   his  heirs  and  assigns,  one  ruil  halt  year  s  rent.  Eidon,  that  the 

And  if  the  said  Richard  Lamh^  his  heirs  or  assigns,    neglect  delay  after  the 

or  refuse  so  to  do,  then  the  said  Robert  Saimders,  his   heirs  demand  was  nn- 

and  assimis,   shall  be  cdloxved  interest  for  the  said  fine  from  yr^'"''!^,  ^'  ,   , 

,*''_,  7-?>Ti        though  there  had 

the  death  of  the  person  or  persons  so  dying.       It  was  also  teen  no  prior 
covenanted,  that  the  tenant  should  once  in  every  six  months,  neglect,     and 
if  required,   procure  and  deliver  to  the  landlord  a  credible  {concurrenii 
certihcate  of  the  persons  being  alive  whose  names  were  in  ,  °^,    ^  es  ale) 

,  •    I        1         •  p       1  1  I  1    *""*  no  partiou- 

tlie  lease,  or  might  be  ni  any  tartner  lease  by  renewal  lar  formality  in 
thereof  J  and  that  a  life  being  beyond  seas  and  not  heard  of  the  demand  was 
for  three  years  should  be  taken  as  dead,    and  renewal  ac-  I'ecessary;  that 

J-       1        o,  it  need  not  beef 

coroinfjlv,  &c.  -c 

T^i.  -Ill  I  j'^  specihc   sum  ; 

In  1755  the  mterest  ni  both  leases  became  vested  in  that  it  need  not 
Robert  Jackson,  appellant's  ancestor,  who  at  that  time  ob-  be  in  writing  ; 
tained  a  renewal  of  the  lease  of  the  north-west  part  of  Cum-  ^^'^^  ''^  special 
ber,  now  particularly  in  question.  Oneof  thelivesdropped  in  po^^r^'asneces- 

^  ir  J  l_  It  sary  to  authorize 

1788,  or  1789  ;  another  m  1791.  ^So  steps  were  taken  tor  anagenttomake 
several  years  for  renewal,  because  the  tenant,   as  he  after-  the  demand  and 


ance,    even  if  IMrs.  Archbold  had  the  absolute  interest ;  for  it  ^''"J"*^''  Leases, 
would  amoimt  to  a  sale  by  her  without  consideration,  in  as  much 
as  the  fines  or  rents  of  church  lands  were  raised  on  renewal,  ac- 
cording to  the  value  of  the  property  at  the  time.     The  fines  might 
thus  be  raised  so  as  to  leave  her  no  beneficial  interest  in  the  lease, 
but  the  whole  must  go  to  him  who  had  the  sub-lease  at  a  rent 
certain.     It  was  clear  that  Mrs.  Archbold  did  not  understand  the  {q    \ls  '^72"" 
nature  and  consequences  of  this  contract  at  the  time  she  entered  Mortlock    and 
into  it ;    and  equity  would  not  order  performance  of  a  contract  so  Butler.  1 0.  Ves. 
improvident  under  such  circumsrancee,  though  she  had  been  pos-  292.  Mead  and 
sessed  of  the  absolute  interest.     But  she  was  only  a  trustee,  or  ad-  J^^ord  Orrery  3 
ministratrix  for  her  children,  and  could  not  be  allowed  to  include  '^'^'  ^35. 
them  by  a  contract  so  unreasonable.     As  administratrix  paying  her 
own  debt  to  a  third  person  oat  of  the  effects  of  the  intestate,   the 
money  might  be  followed  by  a  legatee,   even  in  the  hands  of  the 
innocent  third  person. 

Lord  Eldon,  (Chancellor).     This  was  clearly  a  case  where  the  rru-^™^"*.* 

.  .  i.  DIS  IS  not  3.  C<iSG 

rule,  that  the  penalty  was  not  to  be  considered  as  of  the  essence  vvHere  the  rule 
of  the  contract,  did  not  apply.  The  option  was  meant  as  an  alter-  that  the  penalty 
native ;  it  was  of  the  essence  of  the  contract,  and  the  only  way  to  was  to  be  consi- 
make  it  reasonable ;  otherwise  the  contract  would  have  been  bad,  dered  merely  as 
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thatrsubreqaent  ^^^'^^  alleged  ill  his  bill,   was  then  very  much  embavrabsed 

demand  was  no  i"  bis  circumstances. 

waiver  of  a  pri-  The  applications  on  the  part  of  the  landlord  to  the  le- 

or  demand,  un-  ^^^^  j-q  renew,  of  which  there  was  any  distinct  evidence, 

Ibe'  s'uVse™eu°t  ^^f^.^^  "^  ^798  ;   and  both  in  1799  and  3  800  several  appli- 

demand  were  cations  were  made:  one  in  1799  by  the  respondent  himself; 

complied  with  ;  another  by  Thomas  Saunders,    respondent's  solicitor,    in 

and  tiiat,  in  con-  March,  1799.     Applications  to  the  same  effect  were  made 

was  a"rLsonable  ^°  ^^^  appellant's  solicitor,   Peter  Jackson.     T.  Saunders 

lime  after  de-  at  length   wrote   to  the  appellant  himself,  on  the  9th  July, 

mand,  prior  ap-  1800;  Stating,  that  uulcss  the  fines  were  paid  immediately, 

plications   and  respondent  would  not  renew,  being  so  advised  by  counsel. 

wrreTbeTaLn  T^J^e  appellant  wrote  in  answer,   17th  July,   1800,    that  he 

into  account.  would  give  directions  to  his  solicitor  about  it ;  but  the  soli- 
citor, (Jackson,)  on  being  applied  to  sonie  time  after,  slated 

Eldor"'whe-'^'^  that  he  had  got  no  such  instructions.     The  last  life  in  the 

ther— wliere^the  ^^^^^  dropped  in  August  1800.     Another  application   was 

tenant  was  taken  made  in  August  Or  September  ;   and  at  length,  on  the  6th 

bound,    on   the  Oct.  1 SOO,  T.  Saundcrs  having  obtained  a  Warrant  of  attor- 

dropping  of  any  j^gy  ^.^  j-gceive  the  fines,  went  to  appellant's  house,  and  dc- 

of  the  lives,    to  i     i  ,i       £          c            i  •       •                           i              •  i        ,       «• 

pay  a  fine  and  ^T^^nded  the  fines  from  hmi  in  person,    but  without  eftect. 

nominate  another  An   ejectment  was  then    brought  in  Jan.    1801  ;    and  in 

life;  or,  incase  March  1801,  the  appellant  tendered  the  fines,  and  presented 


Church  Leases,  though  she  had  been  the  absolute  owner ;  but  she  was  administra- 
trix of  her  cliildren,  and  could  not  bind  their  interests  by  a  lease  so 
a  further  securi-  very  improvident. 

ty  could  apply.  Lord  Redcsclcile.     These  leases  with  covenant  of  perpetual  re- 

„  ,  newal  arose  in  Ireland,  instead  of  fee-farms.     Persons  purchased 

leases  with  co-  improveable  estates ;  but  having  no  money  to  carry  on  their  im- 
venauts  of  per-  provements,  they  procured  it  in  this  manner  :  they  paid,  for  exam- 
petual  renewal  pel,  £15,000,  for  an  estate,  and  conveyed  it  to  another  in  fee- 
originated  in  Ire-  simple  for  e£'l  0,000,  taking  a  lease  of  the  whole  with  covenant  for 
la"d'  perpetual  renewal,   at  a  rent  equal  to  the  interest  of  the  £10,000. 

There  were  many  such  leases,  and  they  had  a  claim  in  reason  and 

justice  to  be  supported. 
This  lease  would  ^^"t  this  sub-Iease  was  of  a  different  description.  It  would 
have  been  bad  have  been  bad  under  the  circumstances,  though  Mrs.  Archbold 
though  Mrs.  had  had  the  absolute  interest  in  the  original  lease  ;  but  she  had 
Archbold  had  ^lot  that  absolute  interest ;  part  of  it  was  in  her  children,  for  whom 
had  the  absolute  g}^g  ^^,j^g  administratrix.  In  both  views  it  was  bad,  unless  com- 
in  eres  .  ^J^*'^  bined  with  the  option  of  paying  the  penalty.  How  far  she  could 
canse  she  could  '^'"^  ^^^^  children,  even  as  to  the  payment  of  the  penalty,  he  would 
not  bind  herchil-  "ot  say  at  that  time. 
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deeds  of  renewal  to  respondent  for  execution  ;  but  the  res-  of   neglect,    to 

pondent  then  refused  to  renew.     There  was  some  cjuestion  pay  the  interest 

about  a  draft  for  renewal  havinf^  been  presented  to  appel-  ""  '''.*'  'ine— the 

lant's  sohcitor  by  respondent's  solicitor  so  late  as  Nov.  1800.  '"*'""'"»    'j""''^ 

llie  evidence  with  respect  to  this  was  that  oi  i.  Jackson,  nant should  iiave 

who  said  he  found  the  draft  among  his  papers  on   Nov,  1,  the  option    to 

ISOO,   and  marked  that  date  on  it';   and  tliat  of  T.   Saun-  postpone  renew- 

ders,    who  stated  that  it  was  prepared  by  him,  and  deli-  =''''";•'« 'i'^^J^s 

'._  i_'  II  about  to  expire. 

vered  in  Marcli  1/99,  or  1800.  It  appeared,  however,  to  Sentieute,  if aach 
have  been  delivered  before,  or  in  August  1800;  it  being  a  wasthemeauing, 
draft  for  two  lives  ;  whereas  the  third  life,  as  before  stated,  *'"**  '*  was  not  a 
dropped  in  August  ISOO.     The  will  for  performance  was  '"'''7"*  ''';l''' 

L  ni      i  ^1       r  o  1         T  1     /-.I  <•  equity     would 

then  nlctl  ;    and  after  answer,   &c.   the  JLord  Chancellor,  specificiaiij  ex- 
(Kcdesdale,)  by  decree,  Nov.  30,  1802,   dismissed  the  bill  e^ute. 
with  costs:   and  on  rehearing,  Dec.   1801,  varied  it  so  fiar 
as   to  dismiss  it   without  costs;    and  the  tenant  appealed. 
Romilly    and    Leach    for    appellant ;    Hart  and   Bell   for 
respondent. 

Lord  lledesdale.     This  case  depended  on  the  construe-  Observations  in 
tion  of  an  Act  of  the  Irish  Parliament,  commonly  called  the  J"''gnient. 
Tenantry   Act,   which  was  founded  on  the  practice  preva-  ^"'*^  Redesdaie. 
lent  in  that  country  of  granting  leases  for  lives,  with  cove- 
nant  for    perpetual    renewal.     This  Act  v.'as  supposed  to 


The  decree  of  tiie  court  below  affirmed,    without  prejudice  to  churd    L 
any  remedy  the  appellant  might  have  at  law,  &e. ;  possession  being 
Immediately  delivered,   and  no  writ  of  error  to  be  brought  in  the    , 
action  of  ejectment  brought  in  one  of  the  courts  below;     and  ,  .     ^^V^  r  .,^ 

,  .''  ,  iTi-  1  ^  payment  of  the 

leave  given  to  apply  to  the  Lords  in  regard  to  mesne  profits,   pur-  penalty? 
suant  to  an  undertaking  by  the  agents. 

The  action  of  ejectment  above  mentioned  was  brought  at  the 
expiration  of  the  sub-lease^  and  judgment  given  in  favour  of  the 
respondent.  The  appellant  had  obtained  an  order  from  the  Lords 
to  stay  proceedings  upon  this  Judgment,  upon  an  undertaking  to 
the  above  effect  by  his  agent. 

Mr.  Shadvvell  now  applied  on  the  part  of  the  respondents  for  j„„g  y  |gjo 
an  order  for  payment  of  the  profits  during  eight  months,  being  the 
time  the  respondents  had  been  kept  out  of  possession  by  the  stay 
of  the  proceedings.  If  there  should  be  a  difficulty  about  a  crite- 
rion of  value,  their  lordships  would  give  them  leave  to  produce  affi- 
davits to  that  point,  or  remit  the  cause  to  the  court  below,  «'ith 
directions  to  ascertain  the  value  and  order  payment. 

An  objection  to  the  jurisdiction  was  made  on  the  part  of  the  ap- 
pellant, as  the  appeal  had  been  already  disposed  of;  but  the  Chancel- 
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have  originated  from  certain  decisions  (Kane  v.  Hamilton^ 
ante  ;  Bateman  v.  Miuray,  anle,)  of  this  House  at  that 
period,  before  the  Union,  when  the  appellant  jurisdiction 
was  exercised  by  the  House  of  Lords  in  England.  The 
case  was  simply  this  (states  it  as  above.)  It  seemed  to  have 
been  the  idea  of  Saunders  and  his  advisers,  that  a  formal 
demand,  with  notice  tliat  it  was  intended  to  insist  on  the  for- 
feiture in  caseofrelusal,  was  necessary.  It  appeared  to  him, 
however,  that  there  was  nothing  in  the  Act  to  show  that  the 
demand  must  be  of  that  description.  The  words  were, 
that  courts  should  relieve  against  lapse  of  time  "unless  it  be 
proved  to  the  satisfaction  of  such  courts,  that  the  landlords, 
or  lessors,  or  persons  entitled  to  receive  such  fines,  had  de- 
manded such  fines  from  such  tenants,  or  their  assigneos ; 
and  that  the  same  had  been  refused  or  neglected  to  be  paid 
within  a  reasonable  time  after  such  demand,"  The  true 
The  true  con-  construction  of  this  act  (19  and  20  Geo.  3.  c.  30,)  as  it 
stiuction  of  the  gtruck  him,  was,  that  Courts  of  Equity  should  relieve  in 

act   was,    that  r  i       ^  i      ,        i  i        i  ,  •        i       i   i 

equity  should  re-  cases  ot  mere  neglect  ;    that  where  both   parties  had  been 
lieve  in  cases  of  equally   negligent,   the  tenant  should  not  lose  his  right  of 
mere  neglect.       renewal.     But  if  the  landlord  was  active,  and  called  on  the 
tenant  to  renew  and  pay  the  fines,  and  if  the  tenant  ne- 
glected to  do  so  within  a  reasonable  time,  the  landlord  was 


Church  Leases,  lor  had  no  doubt  but  the  house  had  jurisdiction  founded  on  the 
undertaking  of  the  agents. 

It  was  accordingly  ordered  tliat  the  court  below  should  cause 
an  account  to  be  taken,  and  payment  to  be  made  of  what  was  due 
up  to  the  time  of  delivering  possession.  1  Dow.  P.  C.  107. 

Hone,  Appellant. 

Davis  and  others,    Respondents. 

Dec.  3,  1813,  June,  1814. 

j.  Some   time  in  about  the  year  1650,  John  Usher,    of  Mount 

church  lease  Usher,  county  VVicklow,  obtained  a  lease  from  the  dean  and 
made  about  150  chapter  of  Christ's  Church,  Dublin,  of  the  lands  of  Rallymolchins, 
vears  ago,  sub-  &c.  in  the  county  of  Dublin,  for  twenty-one  years,  at  a  rent  of 
leases,  with  co-  £107  12s.  6d. ;  and  soon  after  demised  the  same  premises,  for 
venaiit  for  re-    sixteen  years,  to  Jeoffry  Davis,  (under  whom  the  respondents  de- 

heTluhl 'renew  '''^®^')  ^^  ^^^^  ^^^^^^  '"^"^  °^  ^^^^  ^^'  "^^'"^  double  the  Original 
'.''        .  .    ,       rent ;  with  a  covenant  for  renewal  as  Ions:  as  he  could  renew  the 

the     original  •   •      ,  ,  -r  i  ,'  ,       ■,  ^  i     i 

lease  •  tlie  sub-  origmal  lease.     It  was  the  usage  or  the  dean  and  chapter  to  renew 


LAW  OF  RENEWALS.  235 

Jiot  bound  to  renew  nt  all ;  and  it  was  not  necessary  for  him  Not  necessary 
lo  say  that  he  insisted  upon   the  lorfeiture  in  terms  of  the  for  the  lauaiord 
act,  as  the  act  itself  gave  iiim  the  benefit  after  demand  and  }||g*/e'^")|]f  '"^ 
refiihal  or  neglect  to  pay  in  a  reasonable  time.  .  Then  the  ti,at  he  insisted 
case  here  amounted  lo  this:    "I  have  often  demanded  my  on tiie forfeiture 
fines,  and  you  have  not  paid  them  ;  then  I  make  a  formal  '"  terms  of  the 
demand,  and,  if  you  do  not  renew,  I  insist  on  the  benefit  of  ''*^** 
the  act."     This  last  proceeding  was  certainly  candid,  and 
might  be  considered  as  a  sort  of  waver  of  the  prior  demand,  ^Vaver. 
if  the  fines  had  then  been  paid  without  furtlier  delay.  The 
(juestion  therefore  now  was,  whether,  after  demand  in  Oc- 
tober, 1800,  Jackson  took  the  proper  steps  to  renew? 

The  evidence  ilepended,  first  on  the  depositions  of  Mr.  Evidence. 
T.  Saunders,  the  agent  of  Saunders  the  respondent,  who 
made  the  demand  in  October  1800,  and  spoke  to  several 
prior  applications  to  the  appellant  to  renew :  the  first 
of  which  he  gave  an  account  was  in  the  hall  of  the  Four 
Courts  in  1799;  where  he  said  he  was  present  when  the 
respondent  applied  to  the  appellant,  and  required  him  to 
pay  the  renewal  fines  then  due.  He  then  stated,  that  alter 
making  several  applications  personally  and  by  letter  on  be- 
half of  the  respondent,  he  wrote  to  the  appellant  on  the 
9th  July  1800,  calling   upon  him  to  renevv  and   pay   the 


every  seven  years,  at  the  same  rent,  on  payment  of  a  fine.     The  church  Leases, 
covenant  for  renewal  was  in  these  terras : 

"  That  he  the  said  Jolm  Usher,  his  executors,  administrators  lAssees  covenant- 
and  assigns,  shall  and  will,  at  some  time  before  the  expiration  of  insr  to  pay  double 
the  first  seven  years  of  his  present  lease  from  the  said  dean  and  the  rent  that 
chapter,  and  likewise   at  or  some  time  before  the  expiration  of  '"'^^*^^\     , 
the  first  seven  years  of  every  future  lease  that  shall  be  obtained  ^Jan  Ind ^hap- 
by  him  or  them  of  the  said  lands,  or  at  some  time  sooner,  make  all  j^^^  ^^^  ^^  ^^^ 
proper  applications,  and  use  all  proper  endeavours  tvifh  the  dean  £300  of  the 
and  chapter,  or  their  successors,  Jbr  the  reneival  of  the  several  fine;  the  irame- 
leases  which  shall  be  obtained  from  the  said  dean  and  chapter ;  diate  lessee  co- 
and  upon  obtaining  of  every  such  renewal  by  the  said  John  Usher,  venanting  "  to 
his  executors,  administrators,  or  assigns,  he  or  they  shall  and  will,  ^^\^  ^^^.  P''°P^'' 

..  ,.         ^       .  ,  '      .  ».  /.        .  ,j        r        I  •  applications,  atid 

irom  time  to  time,  and  at  any  time  within  six  months  after  his  or  ^^^^  all  proper 
their  giving  notice  of  such  renewal  unto  the  said  Jeoffry  Davis,  endeavours,  for 
his  executors,   administrators  and  assigns,  for  the  further  term  of  the  renewal  of 
seven  years,  to  be  added  to  the    term  and  continuance  of  the  the  leases,"  Re- 
present lease,  and  of  every  future  lease ;  he  the  said  J.  Davis,  his  newals  at  tlie 
executors,  administrators  or  assigns,  accepting  of  every  such  re-  "id  rent,  and  m- 
newal  within  six  months  after  such  notice,  and  paying  unto  the  Vf^^^^^a  -"when 
said  J.  Usher,  his  executors^  administrators  and  assigns,  the  sum  jj^^  svb-les.<!ies 

H  H 
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fines;  and  staling  that  unless  they  were  immediately  paid 
the  lespondent  would  not  renew.  That  would  have  been 
a  sufficient  demand  under  the  act ;  and  the  agent  then  did, 
in  point  of  fact,  give  notice  that  the  respondent  had  been 
_,    ,        ,,       so  advised  by  counsel.     The  deponent  then  stated  the  an- 

Tlie  demand  by  ,-     i      "^  ,  ^  i      t    i  i  i  n  t>      t      i 

letter  of  July  9,  ^wef  o{  the  17th  July;  that  the  appellant,  K.Jackson, 
vras  sufficient  would  Write  to  his  a^ent  P.  Jackson,  and  give  directions  to 
under  Hie  act.  havc  the  matter  concluded;  that  he  afterwards  waited  on 
the  agent,  who  informed  him  that  he  had  no  instructions ; 
that  in  August  following  he  wrote  to  P.  Jackson,  stating, 
that  as  so  m  uch  time  had  been  lost  relative  to  the  renewals, 
he  could  not,  without  doing  respondent  injustice,  avoid 
proceeding  to  prevent  the  appellant  obtaining  any  renewal 
of  the  lease  as  the  act  prescribed,  and  entreating  a  speedy 
answer;  that  this  produced  no  effect,  and  Saunders,  the 
respondent,  being  pressed  for  money,  in  consequence  of  a 
decree  against  him  in  a  suit  with  the  Earl  of  Anglesey, 
the  deponent  went,  on  or  about  the  6th  October  1800,  to 
the  house  of  the  appellant,  and  personally  demanded  pay- 
ment of  the  renewal  fines  from  the  appellant,  having  pre- 
viously taken  a  warrant  of  attorney  from  respondent,  au- 
thorizing him  to  nmke  the  demand ;  but  neither  payment 
nor  any  effect  was  produced  by  this  step. 


Church  Leases. 

.  agreed  lo  pay  a 
greater  propor- 
of  the  fiue,  ou 
having  an  addi- 
tion to  their 
term,  and  clause 
introduced  into 
the  contract, 
that  they  should 
have  the  option 
to  reject  the 
renewal,  in  case 
the  rent  should 
be  too  much  ad- 
vanced.    Imme- 
diate lessee  en- 
deavours to  pro- 
cure a  renewal 
at  a  small  fine 
and  increasing 
rent ;  but  the 
court  below,  on 


of  £300,  as  a  fine  for  every  such  renetval ;  and  also  paying 
double  the  yearly  rerd,  and  no  more,  as  shall  be  reserved  and  made 
payable  to  the  said  dean  and  chapter,  and  their  successors,  by  the 
said  J.  Usher,  &c.  out  of  the  hereby  demised  premises.  And  the 
said  J.  Davis,  in  like  manner,  for  hiraseU",  his  executors,  adminis- 
trators, and  assigns,  does  covenant  to  and  witli  the  said  J.  Usher, 
his  executors,  administrators  and  assigns,  that  he  the  said  J.  Davis, 
his  executors,  administrators  andassigns,  on  every  subsequent  grant, 
and  after  renewal  and  renewals,  will  pay  to  the  said  J.  Usher,  his  ex- 
ecutors, administrators  and  assigns,  the  said  sura  of  £300  sterling, 
as  a  fine  for  such  renewal  or  renewals  for  their  said  lease,  and  ac- 
cepting of  the  said  lease,  within  six  calendar  months  after  such 
renewals  made  with  the  dean  and  chapter,  on  their  having  notice 
thereof ;  and  also  pay  to  the  said  J.  Usher,  &c.  double  the  yearly 
rent  as  shall  be  made  payable  to  the  said  dean  and  chapter,  and 
their  successors,  by  the  said  dean  and  chapter,  and  their  succes- 
sors, by  the  said  J.  Usher,  out  of  the  hereby  demised  premises." 

On  a  subsequent  renewal  the  following  stipulation  was  added 
to  the  covenant :  And  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  the  said  parties  to  these  presents,  that  in  case  the 
said  Sfc.  {siib-lessees,)  their  executors,  administrators  or  assigns. 
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Notliing  effectual  was  done  in  October,  November,  or  fj;,'",'"'"'*'  '''*'"• 
December,  1800;  and  in  January,  1801,  the  respondent 
brought  an  ejectment  to  recover  possession,  the  lives  having 
dropped.  The  ejectment  proceeded,  and  an  application 
was  made  by  the  appellant  to  stay  it,  upon  terms  which 
were  not  acceded  to;  and  judgment  was  obtained,  and  pos- 
session taken.     The  bill,  which  was  filed  in  April,   1801,   Biiifo,  p«r- 

...  ,'  1        •  I       1  J  1       1  lormance. 

lor  the  jiurposc  or  having  the  lease  renewed,  prayed  that 
the  respondent  might  be  obliged  to  execute  a  renewal  of 
the  lease  of  the  north-west  part  of  Cumber,  for  the  lives 
mentioned  in  a  deed  of  renewal  which  had  been  prepared, 
but  which   Saunders  had  refused  to  execute. 

AVhen  this  cause  came  on  to  be  heard  in  Ireland,  he  No  lenani  (» 
had  the  honour  to  be  Chancellor  there  ;  and  it  appeared  to  Cmfcit  for  ne- 
him  tfiat  the  object  of  the  act  was  simply  this  :  that  no  per-  ff'ect  merely  ; 

,         ,  ,  „.'       ,  ,  ,  J         1  1         ■!•        1         but  the  deniami 

son  sliould  sufrer  through  neglect  merely;  but  that  u  a  de-  ^^^^  non-compli- 
mand  were  made  and  not  complied  with  in  a  reasonable  auce  in  reason- 
time,  it  converted  this  into  something  more  than  mere  ne-  able  time  con- 
gleet,  and  entitled  the  lessor  to  insist  in  equity  that  the  in-  verted  th.s  into 
terest  or  the  lessee  was  gone  ;  and  the  question  was,  what  nggject. 
was  a  reasonable  time?     In  this  case  it   was  clear,  that 
though  a   formal  demand  was  made  on  the  6th  October,  j^^^g*°^"J,at^^ 
ISOO,  no  effectual  step  was   taken  by  the  appellant  to  re- 


shall  upon  any  future  renevoal  to  he  made  bij  the  dean  and  chap-  Church  Leases; 
ter,  or  their  successors,  of  the  said  lands,  to  the  said, 7.  Usher,  Sj-c- 
apprehend  that  the  reserved  rent  is  too  much  advanced,  it  shall  be  bill  by  the  sub- 
at  the   election  of  the  said,   ^c.  [sub-lessees,)  whether  they  ivill  '^"''^'  *1'^<='"^^*|. 
accept  of  a  renexval,  or  refuse  the  same,  and  be  content  tvith  and  f.'^'   ^         , 

'        jj  •  ,  1    ^  ■     1  ^     1  /.  .       ,     .      the  covenant, 

possess  the  residue  and  remainder  of  the  term  of  years  m  their  ^^  renewal  for 

said  lease  then  in  being  and  unexpired."  a  large  fine  at 

In  1796,  Usher,  descendant  of  the  original  immediate  lessee,  the  old  rent; 

(the  dean  and  chapter  having  increased  their  fines,)  called  upon  the  dean  and     • 

the  sub-lessees  to  assist  him  with  a  sum  in  addition  to  the  £300,  chapter  being 

in  procuring  a  renewal,  which  they  did,  on  the  terms  of  having  two  ^'"'"g*"  '■*^°'^** 

1         u   ii>      1  1    1  1     •  I  1  .1  in  that  way ;  on 

years  and  an  halt  added  to  their  term  ;  and  renewals  were  there-  ^,,g  „yom,j  an- 

upon  executed,  at  the  old  rent,  with  covenants  as  in  the  original  parently,  that 

sub-lease,  and  the  additional  stipulation  above  stated.     In  1801  such  was  the 

Usher  sold  his  interest  in  the  lease  to  Hone,   the  appellant,  for  true  intent  and 

£950.     Hone  soon  after  applied  to  the  agent  of  the  dean   and  "leauing  of  the 

chapter,  (Arthur  Maguire,)  to  know  on  what  terms  they  would  P^''t'es :  it  be- 

renew  ;  and  being  informed  that  a  fine  of  £1035  8s.  9d.  would  be  '^^J''i^^^'lf;^r,^ 

required,  he  caused  a  notice,  dated  July  20,  1802,  to  be  served  on  reserved  to^he" 

the  respondents,  the  sub-lessees,  demanding,  that  they  i.hould  pay  sub-lessees,  to 

the  whole  of  the  fine,  and  requiring  a  specific  answer  before  the  reject  the  re- 
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'In  considering 
what  is  a  rea- 
sonable time 
after  demand, 
the  previous 
transactions  are 
to  be  taken  into 
account. 


new  till  after  the  ejectment  had  been  brought.  It"  no  trans- 
actions had  passed  before  between  the  parties,  it  might  have 
been  a  different  question.  The  proper  construction  of  the 
act,  as  it  appeared  to  him,  was,  that  after  demand  the  te- 
nant should  lose  no  time  in  taking  the  necessary  steps  to 
renew.  But  here  he  had,  for  two  or  three  years,  been  told 
that  it  was  incumbent  on  him  to  renew,  and  that  he  had 
all  that  time  to  prepare ;  and  therefore  the  demand  in 
October  could  have  been  no  surprise  on  him,  and  he  ought 
to  have  renewed  immediately. 

Some  difficulty  had  arisen  on  this  ground.  In  a  conver- 
sation which  took  place,  according  to  the  agent  Saunders' 
deposition,  in  March,  1799,  .Jackson  the  appellant,  or  his 
agent  P.  Jackson,  on  being  asked  when  the  appellant  would 
be  ready  to  pay  the  renewal  fines,  desired  T.  Saunders  to 
prepare  a  renewal ;  and  T.  Saunders  accordingly  prepared 
a  draft  of  a  renewal  for  two  lives,  and  before  the  end  of 
the  same  month,  (March,  1799,)  as  he  believed,  delivered 
it  at  the  ofEce  of  P.  Jackson,  St.  Andrew-street,  Dublin, 
for  his  approbation.  It  was  doubtful  when  this  draft  was 
sent  to  P.  Jackson,  who  gave  rather  an  extraordinary  ac- 
count of  it.  His  account  of  it  was,  that  he  first  found  it 
at  his  house,  or  office,  in  November,  1800 ;  and  then  wrote 
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newal,  was  in- 
tended to  guard 
against  the 
eflect  of  an  in- 
creasing rent, 
if  insisted  upon 
by  the  dean  and 
chapter,  without 
its  being  left  to 
the  immediate 
lessee  to  endea- 
vour to  procure 
a  renewal  at  an 
increase  of  rent 
aod  small  fine, 
if  he  could. 
This  <kcision 
afKnued  ou 
appeal. 


1st  of  the  following  September  ;  promising  in  case  of  conopliance 
with  the  proposition,  to  renew  with  them;  otherwise,  that  he  should 
consider  himself  at  liberty  to  make  the  best  terms  he  could  with 
the  dean  and  chapter,  by  renewing  at  an  increased  fine  or  rent, 
or  suffering  the  term  to  expire.  No  answer  having  been  given 
within  the  time,  Hone  represented  to  the  agent,  that  the  under 
tenants  were  refractory,  and  proposed  to  give  ^^500  fine,  and  €80 
additional  rent,  for  renewal.  The  dean,  on  being  informed  of  this 
proposal,  desired  the  agent  to  communicate  it  to  the  under- 
tenants, that  they  might  consider  how  their  interest  would  be 
affected.  They  then,  on  December  2.  1802,  gave  notice  to  tlie 
appellant,  that  they  were  ready  to  advance  the  whole  of  the  fine 
of  £1035,  in  the  mean  time,  to  prevent  the  increasing  of  the 
rent ;  leaving  it  to  be  afterwards  settled  by  arbitration  what  pro- 
portion should  be  paid  by  Hone.  This  not  being  attended  to, 
they  stated  in  a  memorial  to  the  dean  and  chapter,  their  liability  to 
pay  to  the  appellant  double  the  rent  which  he  paid,  or  might  pay, 
to  the  dean  and  chapter.  On  the  30th,  the  respondents  caused 
another  notice  to  be  served  on  tlie  appellant,  stating,  "  that  the 
dean  and  chapter  were  ready  to  renew  at  the  old  rent,  on  pay- 
ment of  £1035   fine ;   that  respondents  were  willing  to  pay  the 
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upon  it  the  words,  "  Received  November  1,  1800,"  and 
lie  would  have  it  inferred  that  it  had  not  been  left  till  then. 
It  was  singular  that  he  did  not  inquire  when  it  was  left. 
This,  it  appeared,  he  had  not  done;  but  having  seen  it,  as 
stated,  he  endorsed  upon  it  the  day  on  which  he  so  found 
it.  He  (Lord  Redesdale)  did  not  however  think  it  a  mat- 
ter of  much  consequence,  even  if  it  had  not  been  left  till  that 
time;  for  he  might  have  the  next  dav  filled  up  the  blanks, 
and  then  the  delay  would  have  rested  on  Saunders.  But 
instead  of  that,  he,  on  finding  it,  merely  noted  the  time, 
and  took  no  steps  upon  it  ;  and  it  struck  him  that  it  was 
wholly  out  of  the  question.  An  attempt  was  made  upon 
this  circumstance  to  impeach  the  testimony  of  T.  Saun- 
ders, and  this  was  said  to  be  a  new  discovery:  but  upon 
looking  at  his  notes  he  found  that  it  had  been  much  dis- 
cussed below,  and  that  Mr.  Blackburne  had  strongly  in- 
sisted upon  it  as  a  very  important  feature  in  the  evidence; 
and  the  answer  given  to  it  was  this,  that  T.  Saunders 
might  possibly  have  been  incorrect  as  to  the  year  1 799  ; 
but  that  it  was  clear  the  draft  must  have  been  prepared 
before  the  third  life  dropped,  (July  or  August,  1800,)  the 
draft  being  for  two  lives  only. 

Reference  had   been  made  to  cases  decided  before  the  Decided  cases. 


whole,  and  to  pay  all  future  fines  tliat  might  be  demanded,  leaving  churcL  Leases. 
to  the  appellant  his  profit  rent  clear  ;  that  if  he  did  not  renew 
with  the  dean  and  cliapter,  and  grant  renewals  to  the  respondents, 
on  these  terms,  they  would  apply  to  a  court  of  Equity  for  liberty 
to  renew  in  his  name."  No  satisfactory  answer  having  been 
given,  the  respondents  filed  their  bill  in  Chancery  against  Hone, 
and  Maguire,  the  agent,  (the  object  in  making  the  latter  a  party 
being  for  the  discovery  of  evidence  ;)  stating  as  above,  and  pray- 
ing that  Hone  might  be  compelled  to  renew,  or  that  the  plaintiffs 
might  be  authorized  to  renew  in  his  name,  under  such  terms  as 
the  court  might  think  fit  to  direct.  Hone  having  answered,  and 
Maguires's  name  being  struck  out  of  the  bill  by  leave,  without 
putting  him  to  the  trouble  of  an  answer,  he  having  declared  that 
he  was  ready  to  answer  upon  interrogatories,  and  several  witnesses 
having  been  examined,  the  cause  came  on  to  be  heard  5th  March, 
ISO*,  before  Lord  Redesdale,  (Chancellor,)  who  recommended  an 
accommodation,  but  without  effect.  The  cause  came  on  to  be 
heard  1st  February,  1805,  when  the  court  decreed,  "that  the  res- 
pondents should  be  at  liberty  to  renew  at  their  own  expense ;  and 
that  the  appellants  should  do  all  necessary  acts  for  that  purpose  ; 
and  that  the  renewal  should  be  in  Hone's  name,  if  he  consented 
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act;  but  he  did  not  know  that  these  were  very  material  in 
a  question  respecting  the  construction  of  that  act,  because 
the  object  of  the  act  was  to  obviate  a  supposed  contradiction 
between  the  cases  decided  in  Ireland  and  the  decisions 
in  this  house. 

The  earliest  case  on  the  subject  was  said  to  be  that  of 
Anderson  v.  Sweet,  vide  ante,  p.  8.  That  was  a  case  ol  mere 
negh'gence  in  both  parties.  There  were  other  cases,  in 
some  of  which  the  renewals  had  been  granted,  in  others 
refused.  The  case  which  first  excited  alarm  was  Kane 
v.  Hamilton,  vide  ante,  p.  60.  That  depended  on  very 
particular  circumstances,  which  put  neglect  quite  out  ot 
the  question.  Another  case  of  this  class,  Batema7iv.  Mm- 
ray,  vide  ante.  p.  74,  came  to  this  house  soon  after,  which  ap- 
peared to  him  to  have  been  clearly  a  case  of  fraud,  and  not 
of  mere  neglect;  and  nothing  that  was  said  by  Lord  Thur- 
low  on  that  occasion  could  go  to  the  extent  of  justifying 
the  notion,  that  the  court  here  had  overlooked  all  the  cases 
that  had  been  decided  in  Ireland  before.  The  manner  in 
which  Lord  Thurlow  stated  it  was,  "  that  equity  would  re- 
lieve the  lessee  if  he  lost  his  right  by  y/'a?^rf  zVW^ssor,  or  by 
accident  on  his  own  part,  but  would  never  assist  him  where 
he   lost   his   right    by    his    own  gross  laches,  or  neglectJ' 


Church  Leases,  in  a  month  ;  otherwise,  in  the  name  of  a  trustee,  to  be  named  by 
plaintiffs  and  approved  by  the  master ;  plaintiffs  consenting  to  pay 
Death  of  the  late  tjjg  whole  fine  and  fees,  and  consenting,  in  case  tlie  I'enewal  should 
Dean  pending  ^^  j^^  ^.j^^  name  ofthe  defendant,  to  accept  of  covenants  for  re- 
1  '^  *"'  (•      A     newal  from  him,  with  these  variations,  <&c.  ;  and  reserving  farther 

larger    nne    de-  .  ,         .  '  '  '  ° 

•nanded  by  his  Considerations. 

successor  The  Master  reported,  "  that  the  defendant  had  not  consented 

that  the  lease  should  be  renewed  in  his  name  ;  and  that  a  trustee 
had  been  proposed  and  approved."  the  Dean  of  Christ's  Church 
having  died  in  the  mean  time,  his  successor  demanded  a  fine  of 
£^295,  4s.  8d.  which  plaintiffs  paid,  and  a  lease  was  executed  to 
the  trustee.  Upon  further  directions,  it  was  ordered  and  decreed, 
"  that  the  trustee  should  execute  new  leases  to  plaintiffs,  pursuant 
to  the  covenant  in  the  former  leases  ;"  and  the  Master  was  direc- 
ted "  to  inquire  what  portion  ofthe  fine  ought  to  be  considered  as 
demanded  in  respect  of  the  increased  value  of  the  lands  produced 
by  improvements^  beyond  the  ordinary  expenditure  of  a  tenant ; 
and  how  much  in  respect  of  the  lands  exclusive  of  such 
improvements ;"  the  sum  of  £300,  to  be  deducted  out  of  the 
latter  part,  and  the  plaintiffs  to  stand  as  creditors  on  defendant's 
interest  in  the  lease  for  the  remainder  ;  and  the  renewed  lease  to 
remain  vested  in  the  trustee,  to  secure  the  same,  unless  the  defendant 
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Wliclhcr  these  cases  ought  to  have  any  influence  hi  the 
construction  oFthe  act,  he  left  it  to  their  lordships  to  con- 
sider.    The  object   was  to  prevent  all  future  difficulty  on 
this  subject ;  and  the  act  said,  that  in  cases  of  simple  neglect 
the  tenant  ought  to  be  relieved.    When  after  demand  made, 
and   not   complied  with  in  a  reasonable  time,    the  matter  The  act  left  it  to 
ceased  to  be  mere  neglect ;  and  the  act  left  it  to  the  judge  f''^'!"^^®  ^"  *.^^ 
to  say  what  was  a  reasonable  time.      It  had  been  said  that  ^^,^^^^  j^  ^  \^^"_ 
there  ought  to  be  some  fixed  rule  as  to  the  time  :  but  a  fix-  sonabletime. 
ed  rule  as  to  the  time  would  be  mischievous  in  such  cases. 
W^hat  might  be  a  reasonable  time  in  one  case  might  not  as"^to  ^he  t'ime 
be  so  in  another.     In  the  present  case,  after  repeated  appli-  would  be  mis- 
calions  for  two  or  three  years,  a  formal  demand  was  made  chievons.    The 
on  the  6th  October,  1800,  and  no  real  steps  were  taken  to  detind"  on^ire 
renew  and  pay  the  fines  till  March  1801.     Under  these  parTioular"  cir- 
circuuistances  it  had  not  appeared  to  him,  that  the  tenant  cumstances    of 
was  entitled  to  a  renewal.     A  demand  had  been  made,  and  each  case. 
the  tenant  had  neglected  to  comply  within  a  reasonable 
time,  and  therefore  was  not  entitled  to  relief  under  the  act. 
It  was  material,  on  the  dropping  of  a  life,  not  only  that  the 
fine  should  be  paid,  but  that  another  life  should  be  nomi-  a  life  ought  im- 
nated,   otherwise  the  landlord  might  only  have  one  fine,  mediately  to  be 
where  if  the  tenant  had  complied  with  his  covenant  he  might  nominated    iu 


paid  in  six  months  ;  the  plaintiffs  to  pay  the  rents  as  they  became  Church  Leases, 
due  to  the  defendant,  according  to  covenant ;  and  to  be  at  liberty, 
from  time  to  time,   to  apply  to  the  court  for  leave  to  renew  the 
leases,  and  for  that  purpose  to  surrender  to  the  trustee,  &c. 

March  7, 1806.  I'he  Master  reported  the  payment  of  the  fine 
by  the  plaintiffs ;  that  the  whole  of  it  had  been  demanded  in  res- 
pect of  the  ordinary  value  of  the  lands  ;  and  that  all  rents  were 
paid  up  to  defendant.  Upon  petition  by  the  defendant,  the  cause 
was  reheard;  when  the  Lord  Chancellor  (Ponsonby)  decreed, 
that  as  the  plaintiffs  had  offered  to  pay  the  sum  required  by  the 
late  Dean  of  Christ's  Church,  amounting  to  £1035,  8s.  9d.,  the  de- 
cree of  July  6,  1805,  should  be  varied,  so  far  as  that  the  defen- 
dant's interest  in  the  lease  should  stand  as  a  security  to  the  plain- 
tiffs only  for  £3259,  15s.  lid.  being  the  difference  between 
£1035.  8s.  9d.  and  £4^295,  4s.  8d. ;  and  that  in  other  respects  the 
former  decrees  should  be  affirmed.  From  these  decrees  the  de- 
fendant appealed. 

Romilly  and  Hart  (for  appellant.)  The  lessor  v/as  bound  to 
renew  and  to  under  lease ;  but  he  was  left  at  liberty  under  the  co- 
venant as  to  the  terms,  whether  by  fine  or  increased  rent.  He  was 
bound  to  pay  all  the  fines  above  .i'300 ;  and  as  ecclesiastical  bodies 
were  in  the  habit  of  taking  fines  on  improvements,  the  perpetual 
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terms  of  tiie  CO-  liavG  received  several  fines;  and  it  was  material  also,  with 
venant,   other-    a  view  to  the  keeping  up  the  tenure,  and  enabling  the  land- 
wise   the  land-  \oi(\  to  proceed  for  the  recovery  of  the  rent.     It  would  have 
mig      ose  |^^^,gj^  unjust  therefore  to  have  enabled  the  tenant,  who  after 

several  fines.  r         i       ,      i  ,     i   •  ,•        i  i 

demand  made,  had  not  proceeded  nnmediately  to  nametne 
life  and  pay  the  fine,  to  compel  a  renewal.  It  would  not 
be  fitting  for  him  to  say  more  on  the  question  here;  but 
these  were  the  reasons  which  influenced  his  mind  in  the 
€Ourt  below,  in  deciding,  that  according  to  what  seemed  to 
him  to  be  the  sound  construction  of  the  act,  the  tenant, 
"under  all  the  circumstances,  was  not  entitled  to  the  relief 
which  he  claimed.  This  was  a  case  of  great  consequence, 
as  it  affected  so  much  of  the  landed  property  in  Ireland  ; 
and  it  was  very  important  that  their  lordships  should  draw 
the  line  between  those  who  were  to  pay,  and  those  who  were 
to  receive,  and  point  out  precisely  what,  under  the  law  as 
it  stood,  were  the  respective  duties  of  landlord  and  tenant 
in  such  cases. 

Lord  Eldo)i,  (Chancellor.)  In  this  case  there  had 
been  two  decrees,  one  of  November  30,  1802,  dismissing 
the  bill  with  costs,  the  other  of  December  22,  1804,  vary- 
ing the  former  decree  only  by  dismissing  the  bill  without 
costs;    and   their  lordships  had  heard  stated  to  them  the 


Chnrcli  licases.  renewal  on  such  terms  would  be  ruin  to  him,  unless  he  reserved  the 
discretionary  power  to  renew  upon  fines  or  increased  rent.  With- 
out this  option,  equity  must  have  said,  that  the  nature  and  effect 
of  the  covenant  never  could  have  been  understood  by  the  parties, 
and  would  have  set  it  aside,  as  in  Willan  v,  JVillan,  2  Dgxjo.  P.  C. 
274.  Tiie  renewing  at  increased  rents  might  be  ruinous  to  the  sub- 
lessees, had  not  an  option  been  reserved  to  them  to  give  up  their 
interest  when  the  rents  should  be  too  much  advanced.  The  argu- 
ment on  the  other  side  was,  that  the  court  was  not  to  look  at  the 
terms  of  the  instrument  and  covenant ;  but  that  the  lessor  (imme- 
diate lessee)  must  always  renew  on  payment  of  fines,  because  that 
had  been  done  hitherto.  The  court,  however,  must  look  at  the 
covenant,  and  could  not  make  a  new  agreement  for  the  parties. 
The  decrees  below  proceeded  on  a  mistake  as  to  the  facts  ;  for,  as 
appellant  understood  plaintiffs,  they  had  only  offered  to  pay  the  fines 
in  the  mean  time.  But  at  at  any  rate  appellant  was  not  bound  to 
accept  the  offer,  as  it  rested  with  him  to  renew  at  an  advanced 
rent,  or  on  fines.  The  question  was  not  what  was  just,  but  what 
was  agreed  upon  between  the  parties ;  and  the  court  could  not 
make  a  new  agreement  for  them.  The  subject  involved  three 
points  ;  1st,  What  was  the  construction  of  the  covenant.  The  rule 
of  equity  was  to  consider  wliat  was  the  legal  construction  of  the 
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grounds  upon  which  these  decrees  proceeded.  The  differ- 
ence between  the  appellant  and  respondent  arose  upon 
this  state  of  facts  (states  the  lease  1724,  and  reads  the 
words  of  the  covenants ;  states  also  the  renewal  in  1755, 
and  dropping  of  two  of  the  lives,  one  in  1789,  the  other 
in  1791,  &c.)  The  appellant  then  represented,  "  that  at 
the  times  when  these  lives  dropped,  he  was,  and  ever  since 
has  been,  very  much  embarrassed  in  his  circumstances,  in 
consequence  of  debts  and  incumbrances  incurred  by  his 
father,  which  affected  his  said  property,  and  by  means  of 
an  expensive  suit  in  which  he  was  involved  in  the  court  ot 
Chancery  in  Ireland,  his  endeavours  to  extricate  himselt 
from  which  enffajjed  his  attention."  He  solicited  their 
lordships'  attention  to  that  passage,  because  he  could  not 
conceive  that  any  equity  could  be  founded  on  these  em- 
barrassments, unless  the  lessor  had  taken  them  into  consi- 
deration, and  created  a  new  equity  between  the  parties. 
The  appellant  then  stated,  "  that  in  the  month  of  Nov. 
1800,  the  respondent,  or  his  agent,  furnished  appellant's 
solicitor  with  a  draft  of  a  renewal  for  two  lives ;  but  that 
when  appellant  was  preparing  to  have  them  engrossed,  and 
to  pay  the  fines,  he  was  informed  that  the  third  life  had 
dropped  in  the  preceding  August,  and  communicated  this 


covenant,  and  then  specifically  to  perform  it.  2d.  Whether  this  Church  Leaies. 
decree  executed  it  according  to  the  legal  construction.  3d.  Upon 
whom  the  loss  which  happened  pending  the  suit  ought  to  fall.  As 
to  the  construction,  the  sub-lessee  knew  that  the  dean  would  na- 
turally prefer  the  fines,  and  not  allow  the  rent  to  be  increased  too 
much  ;  and  therefore  he  was  contented  to  subject  himself  to  the 
payment  of  the  double  rent,  contributing  only  ^300  to  the  fine, 
leaving  the  immediate  lessee  to  deal  as  he  could.  It  could  not 
be  the  original  intent  that  the  immediate  lessee  should  have  only 
the  stipulated  profit  rent,  and  forego  all  the  advantages  of  improve- 
ments. The  sub-lessee,  by  the  contract  of  1 796,  guarded  against 
the  too  great  increase  of  the  rent,  by  stipulating  that  he  should  be 
at  liberty  to  reject  the  renewal  and  exhaust  the  term.  This  con- 
struction was  also  corroborated  by  another  part  of  that  contract ; 
for  the  sub-lessee,  looking  to  the  possibility  of  too  great  an  increase 
of  rent,  had  added  two  years  and  an  half  to  his  term.  It  was 
clear,  then,  that  there  was  nothing  to  restrict  a  reasonable  increase 
of  rent.  2d.  The  decree  did  not  execute  the  contract  of  the  par- 
ties, but  put  a  construction  upon  it  which  the  terras  and  under- 
standing of  the  parties  did  not  warrant :  or,  in  other  words,  made 
a  new  controct  for  them,  which  the  court  then  executed.     This 

I  I 
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to  thb  respondent's  solicitor,  that  the  renewal  might  be 
made  out  tor  three  lives."  He  then  statefl  the  steps  that 
were  taken  to  turn  him  out  of"  possession,  the  tender  made 
by  him  of  fines  and  arrears  on  March  '29^  1801  ;  and  at 
length  he  filetl  his  bill,  in  the  nature  of  a  bill  lor  the  spe- 
cific performance  of  this  covenant,  vide  ante^  to  which  he 
again  called  their  lordships'  attention  (reads  the  covenant.) 
On  the  terms  of  this  covenant  the  appellant  insisted  ; 
1st,  That  he  was  entitled  to  this  renewal,  strictly  speaking, 
and  that  the  real  meaning  of  the  covenant  was,  that  if  the 
tenant  chose  to  renew  on  the  dropping  of  the  first  or  second 
life,  he  might  do  so ;  but  that  if  he  so  chose,  he  might 
postpone  it,  and  at  any  period,  during  the  existence  of  the 
third  life,  call  upon  the  landlord  to  renew  for  one  or  two 
lives,  just  before  the  expiration  of  the  third  life,  and  then 
at  last  pay  the  fines  and  nominate  the  lives.  If  the  words 
of  the  covenant  had  that  force,  their  lordships  must  so 
give  it  effect:  but  the  tenant  was  bound  to  show  that  such 
was  the  meaning.  Fie  did  not  know  how  it  might  be  in 
Ireland,  but  it  would  be  difficult  here  to  show  tlTat  this 
could  be  the  meaning,  where  the  consequence  of  such  a 
construction  must  be,  that  it  would  be  in  the  option  of  the 
tenant,  instead  of  nominating  immediately  on  the  dropping 


Church  Leases,  might  lead  to  dangerous  consequences.  In  Willnn  v.  Willan, 
the  court  held  that  it  could  not  modify  the  contract  of  the  parties. 
.  It  must  stand  entirely,  if  it  stood  at  all.  3d.  As  to  liow  the  act 
of  God  ought  to  affect  the  parties,  the  appellant  was  throughout 
right.  He  would  fiave  renewed  according  to  his  covenant,  but 
was  prevented  by  the  respondents,  and  they  ought  to  bear  the 
consequences. 

Richards  and  Nolan  (for  respondents.)  The  court  did  not 
make  a  new  contract,  but  only  executed  the  existing  contract 
according  to  justice  and  the  real  intent  and  meaning  of  the  par- 
ties. The  leases  liaving  been  septennially  renewed  upon  fines  for 
150  years  at  the  old  rent,  there  was  no  difficulty  in  the  construc- 
tion of  the  covenant.  In  1796  the  parties  erected  a  court  of 
Equity  for  themselves.  The  sub-lessees,  on  account  of  the  ad- 
vance of  the  fines,  agreed  to  pay  more  than  the  o£  300,  which  was 
in  furtherance  of  the  equitable  intent  of  the  old  covenant.  The 
price  at  which  Hone  purchased,  cleady  showed  the  impression 
upon  the  minds  of  the  parties  as  to  the  true  intent  and  meaning 
of  the  covenant.  The  intention  of  Hone  was  to  put  it  in  his  power 
to  destroy  the  interest  of  the  sub-lessees,  which  it  was  the  duty  of 
the  court  to  prevent,  if  the  meaning  of  the   covenant  was,  that 
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of  any  of  the  lives,  and  paying  a  fine,  suppose  at  the  end 
of  every  ten  years,  to  defer  the  nomination  till  the  third 
life  was  about  to  expire,  till  the  end,  suppose,  of  twenty, 
thirty,  or  forty  years,  and  deprive  the  landlord  of  the  ad- 
ditional fines,  which,  according  to  the  casualities  of  human 
life,  he  might  expect  to  have  received  in  the  course  of  so 
many  years,  if  always  on  the  dropping  of  one  life  another 
had  been  iiurnediately  nominated. 

Then  it  was  said  that  the  appellant   was  entitled  to  a  Contracts. 
renewal,  even  if  the  Tenantry  Act  had  never  passed,  upon  Relief  in  equity 
the  equity  of  relieving  against  lapse   of  time,  on  full  in-  on^compensation 
demnily  being  made  to  the  landlord.     That  was  done  in 
equity  here  in  many  cases;  (in  Ireland  they  had  gone  far- 
ther;) and  they  were  now  bound  to  proceed  on  the  notion, 
that  men  were  not,  in  all  cases,  to  be  held  to  their  contracts, 
but  that  equity  would  reHeve  when  the  matter  lay  in  com- 
pensation.    Where  the  condition  was  for  payment  of  mo- 
ney at  a  certain  time,  ihe  time  was  not  of  the    essence  of 
contract;  and  this,  it  was  said,  was  a  matter  which  lay  in 
compensation,  and  if  interest  should  be  allowed  from  the 
period  when  payment  ought  to  have  been  made,  this  was 
considered  as  compensation,  and  equity  would  relieve  not- 
withstanding the  want  of  punctuality.     Without  entering 


both  interests  should  be  preserved.     The  meaning  of  the  option  Church  Let 
reserved  to  the  sub-lessees,  to  refuse  to  renew,  was  to  guard  against 
too  great  an  advance  of  rent  by  the   dean  and   chapter.     The 
appellant  refused  to  renew  according  to  the  true  meaning  of  the 
covenant,  and  the  consequences  ought  to  fall  upon  him. 

Decree  of  the  court  below  affirmed. 

Agent  for  appellant,  Bedford.     Agent  for  respondents.  Lane. 
2  Dow.  P.  C.  54^6. 

A  bill  was  brought  into  the  House  of  Commons  on  the  2d 
April,  1829,  for  the  purpose  of  altering  the  law  in  respect  to 
Ecclesiastical  Leasings  in  Ireland;  the  objects  of  which  were 
explained  to  the  House,  in  the  following  observations  made  by 
Mr.  Stanley  on  the  occasion  of  his  introducing  the  bill. 

Ecclesiastical  Leasings  [Ireland.) 

Mr.  Stanley  said,  that  it  would  be  in  the  remembrance  of 
the  House  that  he  had  brought  a  bill  on  this  subject  into  Parlia- 
ment during  last  session.  His  reason  for  doing  so  was  that  it 
might  be  printed,  and  that  Hon.  Gentlemen  might  have  time  to 
malic  themselves  acquainted  with  its  contents.     As  the  practice 
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iroperfectiou  of  at  length  into  that  subject,  this  must  strike  every  one, 
the  principle  of  that  where  the  money,  instead  of  being  paid  on  an  ap-. 
compensation  pointed  day,  was  not  paid  till  twelve  months  after,  the  con- 
as  a  ground  of  '  .•"  ^  •    i       i        i-     i        i  (-11 

reliefin  equity,  sequence  HI  many  cases,  might  be  little  short  or  absolute 
ruin  to  the  disappointed  party.  In  these  cases  of  leases 
renewable  for  ever  Lord  Thurlow  had,  at  one  time,  per- 
suaded himself  that  he  never  would  compel  a  renewal. 
Where  a  man  let  his  lands  at  what  was  a  fair  rent  at  the 
time,  and  covenanted  to  renew  every  seven  years  for  ever, 
at  exactly  the  same  rent,  Lord  Thurlow  thought  that  such 
a  want  of  understanding  of  the  nature  and  effect  of  the 
contract  might  be  presumed,  as  to  make  it  unfit  for  a  court 
of  Equity  to  interpose.  It  was  like  the  horse  and  shoe 
nails  contract  mentioned  in  the  books.  But  he  found  him- 
self too  much  bound  down  by  precedent  to  refuse;  and  it 
was  true  that  equity  here  would  compel  the  renewal, 
(though  there  was  a  great  difference  in  this  respect  between 
this  country  and  Ireland,)  provided  the  lessee  did  his  duty, 
and  showed  that  he  had  done  all  that  was  obligatory  on  him. 
In  certain  cases  which  had  been  referred  to,  great  as- 
tonishment had  been  expressed  at  the  length  to  which  the 
courts  in  Ireland  had  gone,  and  the  decisions  followed 
which  produced  the  Tenantry  Act. 


Church  Leasef!.  existed  at  present,  the  bishops  in  Ireland  were  in  the  habit  of 
granting  leases  for  a  term  of  twenty-one  years ;  but  instead  of 
suffering  them  to  run  to  that  extent,  they  were  usually  taken 
back  at  the  expiration  of  a  year,  and  renewed,  on  the  payment  of 
a  fine  apportioned  to  the  circumstances  of  the  case.  This  practice, 
however,  led  to  great  inconvenience  in  some  cases,  and  to  great 
loss  in  others — a  loss  which  not  only  affected  the  possessor  of  the 
bishopric,  but  even,  by  the  exhaustion  of  the  land,  tended  much 
to  injure  his  successors.  In  many  instances  the  holder  of  the  farm 
refused,  from  caprice,  or  in  the  hopes  of  getting  better  terms  by 
delay,  to  renew  his  lease;  and  it  therefore  frequently  happened 
that  the  bishop,  instead  of  receiving  the  real  income  arising  from 
his  see,  was  compelled  to  run  his  life  against  the  lease  of  twenty- 
one  years,  which  had  to  expire  before  he  obtained  the  right  of 
renewal.  On  the  other  hand,  the  tenant,  finding  no  hopes  of 
getting  the  land  upon  his  own  terms,  probably  wore  out  the  land 
by  exhausting  crops,  or  neglected  its  proper  cultivation,  to  the  very 
great  injury  of  the  future  interests  of  the  bishop.  It  was  not, 
however,  upon  the  mere  ground  of  loss,  or  injury,  however  great, 
that  he  (Mr.  Stanley)  rested  his  principal  objection  to  the  existing 
cause  of  settlement.  There  was  something  due  to  moral  considera- 
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This  led  him  to   another  point.     The  appellant  con-  The  question 
tended  that  in  case  he  were  not  entitled  to  a  renewal  under  considered  with 
the  terms  of  the  covenant  itself,  or  upon  the  common  rules  jj^'"eie"cetothe 
of  equity,  he  had  still  a  right  to  a  specific  performance  un-  i9"and'^2o  Geo. 
der  the  effects  of  the  Tenantry  Act,  which  said,  that  mere  3.  c.  30. 
neglect  should  not  deprive  the  tenant  of  his  right  to  re- 
newal, but  that  if  he  paid  his  fines  within  a  reasonable  time 
after  demand  made,  he   should  still  have  a   renewal   not- 
withstanding such   previous  neglect ;  but  here  he  should 
leave  off"  for  the  present. 

July  26.  Lord  Eldon.  (Chancellor.)  He  had  before 
stated  to  their  lordships  the  three  principal  points  con- 
tended for  by  the  appellant :  1st,  That  till  August  1800, 
the  time  when  the  third  life  dropped,  he  was  entitled  to  a 
renewal  according  to  the  strict  terms  of  the  covenant.  2d. 
That  he  had  a  right  to  a  renewal  upon  principles  of  equity, 
independant  of  the  statute.  3d.  That  he  was  entitled  to 
a  renewal  under  the  Tenantry  Act,  having  tendered  the 
renewal  of  fines  within  a  reasonable  time  after  demand 
made,  supposing  that  demand  to  have  been  sufficiently  for-  ,.  ,„. , ., 

ij  °  TTiT  iiii  nn   '•        ^      Meaning  of  the 

mal  and  peremptory.   He  believed  he  had  gone  sufficiently  covenant, if sach 
far  into  the  consideration  of  the  reasonableness  of  a  cove-  as  contended 
nant  with  such  a  meaning  to  enable  him  to  say,  that  a  co-  for  V appellant. 


tions,  and  he  conceived  that  the  constant  bargainings  and  bicker-  CLurch  Leases, 
ings  upon  the  subjects  of  leases  between  the  tenant  and  the 
bishop,  tended  much  to  the  prejudice  of  religion,  and  to  the  de- 
gradation of  the  sacred  character  of  a  dignitary  of  the  Church. 
He  should  therefore  propose  that  a  valuation  be  made,  according 
to  an  estimate,  of  all  the  sums  received  during  a  period  of  twenty- 
one  years,  either  in  the  shape  of  fines,  or  rent,  or  fees;  and  that 
there  should  be  a  second  valuation  of  the  utmost  extent  of  the 
rack  rent  during  the  same  period.  This  last  valuation  was  to  be 
taken,  however,  merely  for  the  sake  of  subsequent  reference.  In 
the  first  place,  then,  he  should  propose,  that  according  to  the  va- 
luation of  the  fines,  rent,  and  fees,  through  a  period  of  twenty- 
one  years,  there  should  be  a  compulsion  upon  the  tenant  to  take 
the  lease  for  forty-one  years  at  the  same  rent ;  and  that  in 
the  next  place  the  new  rent  should  in  the  lease  of  forty-one 
years,  bear  the  same  proportion  to  the  rack  rent  as  the  rent 
had  borne  according  to  the  previous  valuation  in  the  old  lease 
for  twenty-ono  years  to  the  then  rack  rent.  This  compulsion 
to  abide  by  the  terms  of  such  a  lease  must  operate  on 
both  parties,  the  bishop  as  well  as  the  tenant ;  and  he  trusted 
by  such  means,  to  improve  the  condition  of  both,  and  to  give  a 
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it  wonld  not  be 
specifically  exe- 
cuted. 


Tenantry  Act, 
whether  it  af- 
forded a  ground 
of  relief. 


Demand.  "Whe- 
ther it  ought  to 
hd  of  a  specific 
sum. 


venant  would   not  be  specifically  executed   by  a  court  of 
Equity,  if  attended  with  the  consequences  which  followed 
upon  the  construction  contended  by  the  appellant.     That 
construction  as  already  stated  was,  that  the  tenant  was  not 
called  upon  to  renew,   and  pay  a  fine  immediately  on  the 
dropping-  of  any  of  the  lives,   but  had  the  option  to  renew 
at  any  time  during  the  existence  of  the  third  life,   to  post- 
pone the  renewal  for  50  years,  paying  interest  on  the  fines  ; 
whereas  if  on  the  dropping  of  each,  the  lives  were  always  im- 
mediately nominated,  5,  6,  7,  8  or  10  lives  nn'ght  fall,  and 
as  many  nominations  take  place  in  the  course  'of  these  50 
years,  and  so  many  fines  become  payable  to  the  landlord. 
That  could  not  be  the  meaning  of  the  covenant ;  or  if  it  was, 
such  a  covenant  was  not  one  for  specific  execution  in  equi- 
ty.    As  to  the  second  point,    that  had   been   but  faintly 
urged ;  and  it  appeared  to  him  impossible  to  sustain    it. 
And  that  reduced  the  question  to  this.  Whether,  under  the 
Tenantry    Act,   relief  ought   to   be  given.     The  first  life 
dropped  in  1788,  or  1789,    the  second  in  April  Hgi,  and 
the  third  in  August,  1800,  and  then   there  was  a  proposi- 
tion to  renew,    which  was  not  very  seriously  acted  on  till 
1801.     Here  he  should  notice  some  general  observations 
which  had  been  made  with  a  view  to  take  the  demand  in 
this  case  out  of  the  Tenantry  Act.     The  first  was  that  the 
demand  ought  to  be  for  a  specific  sum.      There  was  noth- 
ing in  the  act  which  said  so.     It  must  occur  that  the  tenant 
would  be  most  likely  to  know  the  time  of  the  death  of  the 
life,  and  it  was  his  business  to  come  forward  and  make  the 
proper  tender;  and  il^  at  the  time  of  a  demand  made,  the 


Church  Leases,  greater  security  to  tlie  property  of  the  See,  as  well  as  a  greater 
certainty  to  the  property  of  the  tenant.  The  bill  was  in  effect 
precisely  the  same  as  that  which  he  had  the  honour  to  introduce 
last  year,  except  that,  in  compliance  with  the  suggestion  of  some 
lion.  Members,  he  liad  introduced  some  clauses,  vvhich,  he  agreed 
with  them,  would  prove  beneficial.  One  of  those  provided  for  the 
payment  of  all  fines  agreed  to  be  paid  at  tlie  time  of  the  passing 
of  the  act.  Anoilier,  that  the  bill  should  no':  affect  existing  leases 
upon  bargains  concluded  between  the  bishop  and  the  tenant ;  and 
a  third  (which  was  intended  to  prevent  improper  neglect  of  the 
lands,)  that  the  power  of  making  the  valuation  should  be  hmited 
within  a  period  of  five  years.  With  these  provisions  he  hoped  to 
effect  all  the  improvements  he  contemplated  in  the  condition  of 
both  parties,  ana  he  therefore  begged  leave  to  bring.in  the  bill. 
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tenant  himself  dul  not  happen  to  know  what  was  the  speci- 
fic sum,  the  question  then  would  he,  what  was  a  reasonable 
time  tor  settling  it. 

Another  point  conteniled  was,  that  accordin<^to  the  act  What  was  a rea- 
their  lordships  ought  to  say  what,  in  every  case,  would  be  a  sonabie  time  : 
reasonable  time;  as  in  foreclosure  cases  the  Court  of  Chan-  o^'"^ut  ^"^  f  ^L'"^ 
eery  uniformly  allowed  six   months  for  the  mortgagor  to  bj^ihe  coa^rts!* 
retieem.     That  however,  was  a  very  different  subject :  but 
even  there,  though  now  it  was  the  practice  on  account  of  its  *^ineofredemp- 
antiquity,  rather  than  the  reason  ot  the  thnig,  to  allow  six  sure  cases.-  ihe 
months,    the  court  was  in  the  habit,   according  to  circum-  time  there  not 
stances,  the  value  of  the  subject,  the  probability  of  sale  at  a  ^'-''^<i- 
better  price,    &c.    of  enlarging  the  time ;   so   that  strictly 
speaking,  even  in  these  cases,  it  was  not  fixed  what  was  to 
he  held  in  all  cases  a  reasonable  time.     Those  who    read 
this  act,  (19,  20,  Geo.  3.  c.  30,)  the  object  of  which  was  to 
teach   the   English   courts  what  was  the  proper  notion  of 
Irish  equity,    must  have   known  what  was  the  practice  of 
courts  of  equity  there  ;  and  consequently,  if  any  fixed  time 
had  been  intended,  they  would  not  have  legislated  in  gene- 
ral terms,   but  have  expressly  provided  for  a  limited  and 
regular  time. 

Another  consideration  of  great  weight  was  this  :  he  had 
before  alluded  to  the  surprise  felt  in  this  country  at  the  ex- 
tent to  which  the   courts  of  equity  in  Ireland  had  carried  ,,     , 

,  .  c     •    •  1  •    r  •      f  I  f  I  r       1  •  Mountnorns  v. 

the  practice  ot  givmg  relier  in  these  cases  or  leases  tor  lives  White, vide posi. 
with  covenant  for  perpetual  renewal ;  and  it  was  certainly 
very  extraoidinar}',  that  where  a  lessee  covenanted  to  pay 
a  fine  in  two,  three,  or  four  months,  from  the  death  of  any 
of  the  lives,  and  where  there  was  an  express  proviso, 
that  if  he  did  not  then  it  should  rest  entirely  on  the  option 
of  the  lessor,  whether  to  renew  or  not,  equity  should  relieve 
in  a  case  of  strong  neglect  in  the  tenant,  and  where  the  da- 
mage to  the  landlord  was  eventual  and  uncertain,  and  there- 
fore not  a  proper  subject  of  compensation.  But  to  say 
that  the  act  should  be  construed  so  as  to  apply  to  cases  of 
this  kind  the  same  sort  of  rule  as  to  time  (six  months)  as 
had  been  applied  to  redemption  in  cases  of  mortgage, 
though  the  parties  themselves  had  said  that  unless  the  les- 
see renewed  in  two,  three,  or  four  months,  it  should  be  at 
the  option  of  the  lessor  to  renew  or  not,  appeared  not  only 
not  the  proper  construction  of  the  statute,  but  it  was  mani- 
fest that  they  who  passed  it  had  no  such  idea,  and  that  six 
months  was  a  time  which  the  parties  themselves  thought 
unreasonable. 
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The  rule  a«  to  Then  they  came  to  the  terms  of  the  statute  :  "  Where- 

the  time  in  fore-  as  great  part  of  the  lands  in  this  kingdom  are  held  under 
closure  not  ap-  jg^ses  for  iives  with  covenants  for  perpetual  renewal  upon 
P"**  *■  payment  of  certain  fines,  &c.;    and   whereas  from  various 

Tenantrj  Act.     accidents  and  causes,  tenants,    and  those  deriving  under 
them,  have  frequently  neglected  to  pay  or  tender  such  fines 
within  the  times  prescribed  by  such  covenants  after  the  fall 
of  such  lives  respectively ;   and  whereas   many  such  leases 
are  settled  to  make  provision  for  families,  &c.  and  whereas 
it  has  for  a  long  time  been  a  received  opinion  in  this  king- 
dom, to  which  some  decisions  in  courts  of  equity,  and  de- 
clarations of  judges,  have  given  countenance,  that  courts  of 
equity  would  relieve  in  such  cases  against  lapse  of  time, 
upon  giving  adequate  compensation  to  the  persons  to  whom 
Compensation,     such  fines  were  payable,  or  their  representatives,  to  the  end 
that  such  interests  may  not  be  defeated  by  mere  neglect^  &c. 
Be  it  enacted,  &c.  that  courts  of  equity,  upon  an  adequate 
compensation  being  made,    shall  relieve  such  tenants  and 
their  assigns  against  such  lapse  of  time."     He  need  not  re- 
peat what  he  had  said  respecting  the  extraordinary  notion 
of  equity  as  to  what  was  compensation,   but  he  should  be 
very  unwilling  to  apply  in  these  cases  the  sort  of  rule  which 
was  adopted  in  cases  of  mortgage,  when  he  considered  that 
in  six  months  the  mortgagee  might,  for  want  of  his  money, 
be  in  the  same  gaol  v^here  otherwise  his  debtor  would  be. 
As  to  leases  for  lives  renewable  for  ever,  they,  in  England 
at  least,   found  it  very  difficult  to  say  what  was  adequate 
compensation  ;    for  in   cases  of  leases  for  lives  with  a  fine 
payable,    and  a  new  life  to  be  nominated  on  the  dropping 
of  each  life,    and  where  on  the  dropping  of  a  life  another 
had  not  been  nominated,    it  was  impossible  to  know  what 
was  the  value  of  the  life  that  might  have  been  nominated, 
and  theiefore  impossible  to  ascertain  the  proper  compensa- 
tion.    But  if  this  doctrine  had  been  acted  upon  in  Ireland 
by  a  common  error  of  law  and  equity,  he  did  not  say  but 
it  deserved  great  attention  in  cases  of  mere  neglect.     But  in 
cases  of  fraud,  such  as  the  concealment  of  the  time  when  a 
life  was  gone,    or  where  the  tenant  was  under  a  particular 
oblio-ation  with  respect  to  the  landlord  by  being  employed 
as  his  agent,  the  question  would  be  different.     He  did  not 
call  this  a  case  of  fraud,   but  he  did  not  go  to  the  length  of 
saying  that  long  neglect  and  supineness  might  not  amount 
to  a  fraud  :  he  gave  no  opinion  on  that  point. 

Then  the  act  went  on:   *'  If  no  circumstance  of  fraud 
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be  proved  against  such  tenants,  unless  it  be  proved  to  the 
satisfaction    of  such  courts  that  the  landlords,  or  lessors, 
or  persons  entitled  to  receive  such  fines,  had  demanded  &nc\\ 
fines  from  such  tenants  or  their  assigns,  and  that  the  same 
had  been  refused  or  neglected  to  be  paid  iscithin  a  reasonable 
time  after  such  demand^      In  this  case  there  was  no  diffi-     '""^''  * 
culty  as  to  whether  the  person  who  made  the  demand  was 
authorized  to  receive  the  fines  ;    but,  even  if  the  question 
had  arisen,  he  would  think,   that  though  a  person  had  no 
express  power  for  that  particular   purpose,   but   was  em- 
ployed to  collect  the  landlord's  revenue  generally,  and  there-  a  special  autho- 
fore  to  collect  his  fines,   he  had  still  sufficient' authority,  ritj  to  demand 
And  as  to  the  alleoed  necessity  that  the  demand  should  be  ""'^  receive  tha 

.1  'i      xi  •         •      »u  ..  1  il     1.    fines  not  neces- 

in  writMiir,   there   was  no  such  thmg  in  the  act,  and  that  ^ 

would  not  have  been  left  out  of  the  act  if  any  such  thing 

had    been    intended.     Llere  there  was  certainly  authority  Not  necessary 

enough  to  make  the  demand,  and  a  parole  demand  was  suf-  that  the  demand 

a    •     ^         T<.  •  11^  I  \i  •  4.       -^1        .  •  should  belli 

ricient.      It  was  impossible  to  read  this  act  without  seeing  ^vntino^. 
the  necessity  of  holding  the  balance  with  an  even  hand  be- 
tween the  landlord  and  tenant,     A  life  drops,   and  a  fine  Importance  with 
is  due;  but  the  tenant  holds  for  two  other  lives,  and  as  long  Te^^tr"^"  ^'jjf 
as  either  of  these  lasted,    though  the  tenant  rested  without  holding  the  b'a- 
paying  the  fines,  the  landlord  could  not  get  possession  ;  and  lance  even  as 
till  the  tenant  filed  a  bill  for  the  specific  performance  of  the  between  land- 
covenant  to  renew,   the  landlord  could  not  shew  the  de-  ^o^d  and  tenant, 
mand,  and  might  not  be  able  to  get  the  benefit  of  the  act, 
unless  he  filed  a  bill  to  perpetuate  testimony,    to  meet  the 
tenant  wh  ?n  he  came  for  a  specific  performance. 

It  had  been  said  that  some  time  must  be  fixed,  as  that  Whatwasarea- 
which    should  be  considered  as  a  reasonable  time.     But  sonable  time 
what  was  or  was  not  a  reasonable  time  must  depend  on  the  "»"«*  depend  on 

r  ^  T      t       I       1        1  the  circumstan- 

circumstances    or   each    separate  case.     It  had  also  been  ces  of  each  par- 
pressed,  that  a  subsequent  demand  was  a  waver  of  a  previ-  ticoiar  case. 
ous  demand.     He  could  not,  however,  so  readily  accede  to  „,  .     . 

•  ■  •  *^  VVfiver     A  sOu"" 

that  doctrine.     It  might  or  might  not  be  a   waver,    and  senuentdemand, 
whether  it  ought  so  to  be  considered  or  not  must  depend  not  a  waver  of 
on  the  nature  of  the  demand.     But  it  was  impossible,  as  he  P^'or  demands, 
thought,    to  contest  this,  that  after  applications  without  ""'f^  f'f  terms 
effect  from  year  to  year,  when  they  came  to  look  at  what  quent  demand 
was  a  reasonable  time,  the  same  time  which  would  be  rea-  are  complied 
sonable  after  a  demand  made  in  the  first  year,    might  not  ^'th. 
be  reasonable  upon  a  demand  made  at  the  close  of  two  or  in  considerino- 
three  years'  neglect,  and  ineffectual  applications.     If  in  this  what  is  a  rea- 
case  the  tenant,  after  having  so  often  been  applied  to  with-  son«bie  time 
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after  demand, 
previous  appli- 
cations and  ne- 
glect are  to  be 
taken  into  ac- 
count. 


Judgment. 


out  effect,  had  at  the  lime  of  the  demand  in  October  urged 
his  embarrassed  circumstances,  the  landlord  might  say, 
"  I  have  nothing  to  do  with  your  circumstances  :  I  tell  you, 
that  if  you  now  pay  your  fines,  and  nominate  a  life,  or  lives, 
(which  was  material,)  1  shall  still  renew,  but  then  there 
must  be  no  farther  delay."  Could  it  be  said  that  the  land- 
lord waved  therefore  the  previous  demands.^  He  waved 
them  indeed  if  there  were  no  farther  delay,  but  that  there 
should  be  no  farther  delay  was  the  very  term  and  condition 
of  the  waver. 

Then  in  the  fair  and  reasonable  construction  of  this  act, 
looking  at  all  the  evidence  and  all  the  circumstances,  had 
or  had  not  the  tenant  been  put  in  mind  that  he  had  ne- 
glected to  pay  fines  that  were  due?  had  not  a  demand  been 
made?  and  had  there  not  been  a  refusal  or  neglect,  for  a 
longer  period  than  could  be  called  a  reasonable  time  ?  had 
there  been  more  than  a  reasonable  time .''  That  was  a  ques- 
tion of  fact.  He  (Lord  Chancellor)  said,  that  applications 
had  been  repeatedly  made,  and  not  complied  with  in  a  rea- 
sonable time;  that  the  right  to  insist  upon  the  previous  de- 
mands had  been  waved  in  October,  provided  there  was  no 
farther  delay ;  that  there  was  farther  delay,  and  a  delay  for 
a  time  which  in  itself  was  unreasonable,  even  if  there  had 
been  no  neglect  before.  A  reasonable  construction  must 
be  put  on  the  act,  for  the  benefit  of  the  tenant ;  but  not 
such  a  construction  as  would  leave  the  landlord  without  any 
adequate  remedy,  and  enable  the  tenant  to  make  of  his 
covenant  just  what  he  pleased.     Vide  ante  p.  164?. 

Decree  accordingly  affirmed. 

Agent  for  appellant,  Lane  j  agent  for  respondent, 
Fladgate,  2.  Doiso.  P.  C.  437. 

Observations  on  the  Appeal  Case  of  Jackson  v.  Saunders. 

The  observations  of  the  Editor  on  this  case  are  not 
varied  by  the  appeal  in  this  case :  for  these  observations 
vide  ante,  p.  1 78. 

The  next  case  is : 
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Earl  of  Mowitnortis,  Appellant, 
White,  llesjiondent. 

July,  6,  8,    27.  1814. 

This  cause  arose  upon  a  bill  filed  in  the  court  of  Ex-  ^^^^"7^;;/';,;^ 
chequer,  Feb.  11,  1806,  in  the  nature  of  a  bill  for  specific  onhe'Hve",  IT 
performance  of  a  covenant  for  renewal  in  two  leases  for  a  lease  for  three 
three  lives  renewable  for  ever.  lives  with  cove- 

The  leases  were  granted  in  1747,  of  certain  lands,  Kil-  3*^°'J^''^f- 
lish  and  others,  in  the  county  of  Wexford,  by  the  Earl  of  repeated  anpii- 
Anglesey,  (represented  by  the  appellant,)  to  one  Fielding,  cations  were 
son-in-law  of  James  White,  (represented  by  the  respond-  '"ade  tothete- 
cnt,)  who  was  the  Earl  of  Anglesey's  agent,  manager,  and  "»"*  to  renew 

•  1  T-i-    1  !•  I     •  \  \        c       -WTi  -i.        according  to  his 

receiver,  to  whom  Yielding,  being  only  a  trustee  tor  vvhite,  covenant?  parti- 
soon  after  assigned  his  interest.      In  this  lease  it  was  cove-  caiarijin  1788, 
nanted   that    "if  it  should  happen  on  the  failure  of  any  and  1796,  and 
life  therein  nominated,  or  to  be  nominated,  that  the  tenant  J^.J"''Jy^ 
should  not  pay  to  the  Earl  of  Anglesey,  for  every  life  so  jjjj  ^g^^  ^^ 
failing,  the  sum  of  £8  for  one  part  of  the  lands,  and  £12  i805,  when 
for  the  other  part,  by  way  of  fines,  and  nominate  another  someconversa- 
life  within  twelve  calendar  months  after  the  death  of  such  *'°''  too>^place 
life,  it  should  be  lawful  for  the  Earl  of  Anglesey,  his  heirs  j-gnewaTu^pon 
and  assigns,  to  refuse  to  renew  at  his   or   their   option."  the  tenant's  re- 
The  interest  in    one  of  these   leases  was  acquired    from  Hnquishlng  a 
Hawtry  White,  son  of  James  White,  by  the  respondent,  suit  in  eqnity, 

H,       5  1  •      ,_f^^  1   •    ^  ^  •      ..1         ^t-        1  which  he  was 

awtrys  nephew,  in  1788,  and  interest  in  the  other  leases  carrying  on 

in  1804«  against  his  land - 

One  of  the  lives  dropped  in  1784  ;  and  various  appli-  lord,  but  which 
cations  were  made  to  Hawtry  White,  and  to  the  respond-  conversation 

/.  !•■,  .-.I'li  1  i  ended  without 

cut,  arter  his  interest  in   the   lands  was  known,  to  renew,  any  thing  bein-^ 
The  times  and  nature  of  these  applications  were  set  forth  done,  and  the  " 
in  the  evidence  of  Sir  Frederick  Flood,    the    appellant's  landlord  refused 
friend  and  agent;  and  Mr.  Morton,  respondent's  solicitor,  to  renew;  the 
Sir  F.  Flood  stated,  that  in    1788   Hawtry  White   came  "~^  ^7/' 
to  Camolin  Park,  the  seat  of  Lord  Mountnorris,  to  pay  cision  of  the 
some  arrears  of  rent,  and  on  that  occasion   deponent  and  Irish courtof 
appellant  applied  for  the  fines ;  and   that  the   answer   by  Exchequer,  held 
Hawtry  White  was  «  that  he  thought  he  had  done  a  great  Jj^'J/;^"  f  ^^""^'^ 
deal  in  bringing  in  so  large  a  sum  for  rents,  which  he  was  newaiwas  for- 
obliged  to  borrow,  and  that  he  could  do  no  more  at  that  feited,  and  that 
time."     In  or  about  1796  he  made  another  application   to  tbe  case  was  not 
Hawtry  White,  in  the  grand  jury  room  at  Wexford,  say-  j^efc'ou^rbr' 
ing,  that  he   did  not  wish  that  any  advantage  should  be  granted  under 
taken  of  hib  laches,  if  he  rene\i:cd  xa-it/ioul  delai/.     He  after-  the  Tenantry 

Act. 
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Sentientibits  wai'ds  applied   to  respondent,  to  renew  for  the  premises 

^°H  R^'*^""  held  by  him,  and  desired  him  to  speak  to  his  uncle  to  do 

that  relief  under  ^^^^  same ;  that  before  and  since  he  had  sent  repeated  mes- 

the  Act  is  to  be  sages  to  Hawtrv,   to  the  same  effect,  being  induced  to  it 

confined  to  cases  the  morc,  froui  appellant's  pressing  occasion  for  money  at 

of  simple  de-  tj^gt  time,   and  particularly  that  he  sent  a  message  in  1803 

a!iy°merace°of  ^^  1S04,   by  a  Confidential  servant   of  Hawtry  White's, 

forfeiture,  &c.)  which  the  Servant  delivered,  but  without  effect.     In  1796, 

followed  by  ne-  relying  ou  the  respondent's  promises  to  renew,   he  caused 

gleet  for  an  un-  a  Calculation   of  the  fines,  &c.   to  be  made,   having  been 

w^cbbsuffi™^'  assured  by  the  respondent  that  the  life  dropped   in  1786, 

cient  to  exclude  whereas  it  had  in  fact  dropped  at  a  much   earlier  period. 

the  tenant,  and  Sir  F.  Flood  then  gave  an  account  of  an  application  to  him 

bar  his  relief;  ]jy  respondent,  for  a  renewal,   early  in  1805  ;  and  that  an 

that,  where  there  Vr                         i^          i-          -ii-^               -j                  -4. 

Lave  been  save-  ^^    ^^^^  made  to  reluiquish  a  lawsuit,  carried  on  against 

rai  demands,  if  appellant  by  oue  Dubois,  and  by  respondent,  in  considera- 

the  terms  of  the  tion  of  renewal  J    but    that   Sir  F.  Flood  referred  him  to 

last  demand  are  Lord    Mouutuorris   himself,  who  was  soon  expected  from 

with  The  oriffi-  England;  that  upon  his  lordship's  arrival  some  conversa- 

nai  demand  re-  tiou  took  place  on   the  subjcct  of  renewal,  all  connected 

mains  the  fouu-  with  the  settling  of  Dubois's  suit,  but  that  at  length  intima- 

dation  of  the  tiou  was  given  in  April,  1805,   that  the  appellant  would 

right :  that  in-  .              "     r,               u                i                    j           i      5 

ability  to  pav  leuew  alter  such  gross  lapses  and  neglect. 

is  no  excuse;  J^he  effect  of  Morton's  evidence  was,  that  upon  these 

that  the  charac-  applications  by  the  respondent  for  renewal  (the  first  of  the 

ter  of  a  general  them,  as  he  Stated,  at  the  close  of  1804)  both  Sir  Frederick 

cfeTttoautho-  ^lood  and  the  appellant  had  at  first  agreed  to  renew,  but 

rise  one  to  de-  afterwards  refused.     Nothing  was  said  about  Dubois' suit 

maud  and  re-  ill  his  presence,  but  he  was  not  present  at  the  whole  of  the 

ceive  the  fines ;  conversation. 

hadten'acor         I»  Jan.   1806  the  appellant  filed   a   bill  to  perpetuate 

sent  to  wave  the  the   testimony  of  his   witnesses.     On    Feb.   11,  1806,  the 

forfeiture  con-  respondent   filed   his   bill  for  renewal;  and   in    1808  the 

nected  with  the  court  decreed  a  specific  performance  of  the  covenant  for 

the'suh^the^  renewal,    on    payment  of  i-ent,  renewal  fines,  septennial 

transactlou  fines,  and  interest. 

would  have  Fi'om  this  decree  Lord  Mountnorris  appealed. 

been  a  new         Romilly   and   -^ for  appellant;  Hart  and  Bell  for 

agreement  with-  i       . 

•    «».     f  *  ,     f  respondent. 

in  the  statute  of          "  .                                                              i      •   • 

fraud.  Ijord  Redesdale. —  i  his  was  an  appeal  from  a  decision 

Dubitante'LoxA.  of  the court  of  Exchequer,  in  Ireland,  under  the  following 

Eidon,  whether  cii'cumstances,  [states  them,   and  particularly  the  covenant 
a  waver  of  the"  ^y  ^hich,  upou  failure  of  renewal  within  a  limited  time, 

right  connected  it  was  to  be  Optional  with  the  landlord   whether  to  renew 

with  another  or  Hot.]     This  latter  clause  distinguished  the  present  case 
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from  that  which  had  the  other  day  been  under  considera-  transaction,  it 
tion  by  their  lordships.     It  was  a  very  strong  clause,  and  trtakHnrpart 
if  there  had  not  been  determined  cases  in  favour  of  renewal,  of  the  bargain, 
notwithstanding  such    negative  clauses,  it  would   be   ex-  and  act  upon  it 
tremely  difficult  to   get   over   it;   for    it    allowed    twelve  ^*  if  the  other 
months  to  the  tenant  to  provide  and  pay  the  fines;   and  out  of  the  qles- 
there  was  an  express  provision  that,  in  case  the  tenant  did  tion  :  also,  whe- 
not  pay,  the  landlord  should  not  be  compelled  to  renew,  ther  when  the 
But  in  looking  at  the  cases  determined  in  Ireland,  it  would  landlord  acqmr- 
be  found   that  the   courts  there  had  given  relief  in  cases  theVrfeitJe 
where  there  was  such  express  negative  clauses.     This  case  the  agem  couid 
must  therefore  depend   on    the  construction  of  the   Irish  pass  from  it 
Tenantry  Act.  ctTauIhor?^' 

The  circumstances  of  the  case  were  singular,  and  there  'setnbk  thlt  ^in 
appeared  to  have  been  neglect,  to  a  very  considerable  ex-  these  cases', 
tent.     It   appeared    from  the  evidence  of  Sir   F.   Flood,  equity  in  Ireland 
who  was  the  person  intrusted  with  the  management  of  the  relieves  agamst 
appellant's  affairs  in  Ireland,   in  the  appellant's  absence,  negati^ve^cbuses 
that    "  in  1788  he  was  present  when  Hawtry  White  came  in  the  contract. 
to  Camolin  Park  to  pay  certain  arrears  of  rent,  and  was  Covenant  in  the 
asked  for  his  fines,  to  which  he  answered,   t/iat  he  thought  ''^^^^*'  fi^t*"* 
he  had  done  a  great  deal,  8jC.   and  could  do  no  more  at  that  i„  twelve  months 
time  ;"  and  it  had  been  represented  that  the  appellant  sub-  after  the  death 
mitted  to  that  excuse.     The  next  transaction  was  in  the  of  a  life  in  the 
grand  jury  room  at  Wexford,  in  1796,  where  Sir  Frede-  'eases,  u  should 
rick  Flood   asked  why  H.  White  did   not  pay   his   fines,  of  the  landlord  ° 
adding  that  he  did  not  wish  any  advantage  to  be  taken,  in  to  renew  or  not. 
case  there  were  no  farther  delay.     Here  then  was  an  ex-  Tenants  relieved 
press  intimation,   that  there  had  been  delay  from  1788  to  against  the  es- 
1796  ;  of  which  Sir  F.  Flood  conceived  the  appellant  had  press  stipulation 
a  right  to  take  advantage,  but  thouiiht  it  might  be  waved  °f  the  contract. 
provided  there  were  no  further  delay.     The  evidence  on  T^To     j*!^^««^ 

*,  .  .  1  ,  •'    ■,        n-.!        •  .         1788  and  1796. 

this  pomt  was  clear  and  uncontroveried.  Ihe  impression 
on  Sir  F.  Flood's  mind  then  was,  that  the  demand  of  1788 
was  sufficient.  [His  lordship  then  adverted  to  the  rest  of 
Sir  F.  Flood's  evidence,  the  general  effect  of  which  has 
been  before  set  forth.]  It  was  material  to  attend  to  the 
deposition  of  Sir  F.  Flood,  as  he  considered  every  thing 
as  connected  with  Dubois'  suit,  and  that  if  there  was  any 
chance  of  an  agreement  to  renew  at  all,  the  settling  of  that 
suit  must  be  part  of  the  transaction.  On  the  part  of  the 
respondent,  it  had  been  contended  that  these  conversations 
amounted  to  a  waver  of  the  right  to  insist  on  the  previous 
demands ;  and  the  question  was,  whether  they  did  so  or 
not.     One  thing  was  material,  which  had  not  been  dwelt 


254 


A  TREATISE  ON  THE 


If  the  alleged 
consent  to  re- 
new after  for- 
feiture was  con- 
nected with 
Dnbois'  suit, 
it  was  a  new 
agreement  with- 
in the  statute 
of  frauds. 


Demand  in 

17S8suDicient. 


The  demand 
need  not  be  ac- 
companied with 
a  threat  not  to 
renew  if  not 
complied  with. 

Relief  to  the 
tenant  under  the 
Tenantiy  Act  to 
be  given  only  in 
cases  of  simple 
innocent  neglect. 


upon  at  the  bar,  though  the  counsel's  attention  had  been 
called  to  it  by  him.  If  what  Sir  F.  Flood  said  was  true, 
that  the  transaction  was  connected  with  Dubois'  suit,  it  was 
a  new  agreement  within  the  statute  of  fraud.  He  did  not 
think  it  necessary  however  to  consider  that  question,  as 
Morton  in  no  degree  fairly  contradicted  Sir  F.  Flood's  ac- 
count of  the  conversation  with  the  respondent  White,  in 
1804,  or  1805  :  though  they  differed  a  little  as  to  the  time, 
and  Sir  F.  Flood  might  be  mistaken  in  that,  as  Morton 
spoke  from  his  books.  Sir  F.  Flood  cotmected  this  with 
Dubois'  suit.  Morton  was  silent  as  to  the  suit,  but  he  did 
not  say  that  he  had  stated  all  that  passed,  so  that  they 
might  be  reconciled.  [His  lordship  proceeded  farther  to 
comment  on  the  evidence :  the  result  on  the  whole  being, 
that  all  the  subsequent  conversations  about  renewal  were 
connected  with  [the  settlement  of  Dubois'  suit;  and  that 
Lord  Mountnorris,  having  refused  to  come  to  any  agree- 
ment even  on  these  terms  without  good  advice,  at  length 
determined  not  to  renew  at  all,  and  filed  a  bill  to  perpetu- 
ate the  testimony  of  his  witnesses.] 

Then  it  appeared,  that  in  17SS  there  was  a  demand 
sufficient  to  put  him  on  his  guard,  and  to  apprize  him  that 
it  was  incumbent  on  him  to  proceed  to  renew,  (for  he 
ought  to  have  known  the  time  of  the  death  of  the  cestui  que 
vie,  his  father,)  and  that  there  was  a  dereliction  of  renewal 
till  1796:  and  that  Sir  F.  Flood  then  understood  that  he 
was  not  entitled  to  a  renewal ;  and  yet  all  this  was  to  be 
set  aside  by  the  evidence  of  Morton,  intended  to  show  that 
there  was  a  waver,  and  consent  to  renew  !  It  did  then  ap- 
pear to  him  infinitely  too  much  to  say  here  that  the  demand 
was  waved. 

They  were  told,  that  in  the  court  below  it  was  consi- 
dered that  the  demand  must  be  expressed  to  be  for  the 
the  purpose  of  concluding  the  tenant  under  the  act,  in  case 
he  neo-lected  or  refused  to  renew.  There  was  no  such  thing 
in  the  statute;  and  it  was  not  an  oj)inion  which  he  was  in- 
clined to  hold.  But  here  it  was  clear  that  Flood  conceived 
the  demand  of  1788  to  be  such  as  he  could  take  advantage 
of  It  did  appear  to  him,  then,  that  this  did  not  come 
within  the  equity  of  the  Tenantry  Act,  which  he  consi- 
dered as  clearly  applicable  only  to  cases  of  simple  innocent 
neglect,  and  not  to  cases  where  a  demand  was  ma,de,  and 
i\ot  complied  with  in  a  reasonable  time.  Here  there 
was  a  demand  in  1788  ;  and  it  could  not  be  argued  with 
effect,   that  because  the  appellant  demanded  for  the  tentii 
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time  what  was  his  right,    that  he  thereby  forfeited  the  be- 
nefit of  the  nine  first  demands ;  for  that  was  the  amount  of 
ir.    If  a  person,  after  several  previous  demands,  made  ano-  where  there  had 
ther,  and  the  last  demand  was  instantly  complied  with,  that  been  several  de- 
would  raise  a  different  question.     But  it  was  impossible  by  mands,  and  the 
a  subsequent,  to  destroy  the  effect  of  an  original  demand,  'astnot complied 
Unless  the  subsequent  demand  was  immediately  complied  g]  de'mand're-"' 
with,    the  original  demand  was  that  upon  which  the  right  mainedthefoun- 

WaS  founded.  dation  of  the 

Lord  Eldon,  (Chancellor.)  He  concurred  in  the  last  "s*"- 
observation.  It  appeared  to  him  that  the  court  below  had 
conceived,  that  if  a  new  demand  were  made,  it  was  a  waver 
of  former  demands.  It  was  impossible  to  say  that  sucli  Waver. 
must  necessarily  be  the  effect  of  the  new  demand.  That 
must  depend  upon  its  nature.  Suppose  a  landlord  were  to 
say,  "  I  made  a  demand  a  long  time  ago,  and  more  than 
a  reasonable  time  has  elapsed  without  compliance  on  your 
part;  I  now  again  demand  payment;  and  if  you  pay  im- 
mediately, I  shall  not  take  advantage  of  your  refusal  or 
neglect."  Suppose  then  the  tenant  did  not  pay  immedi- 
ately, was  he  to  be  allowed  to  turn  round  and  say,  "your 
new  demand  is  to  be  considered  as  a  waver  of  your  previ- 
ous demands,  though  the  terms  of  it  have  not  been  compli- 
ed with,  and  though  you  protested  against  its  being  so 
considered."  It  was  impossible  to  sustain  any  such  doc- 
trine. He  had  before  been  of  opinion  that  it  was  impossi- 
ble to  sustain  it ;  but  in  these  Irish  cases,  it  was  a  great 
happiness  to  him,  and  must  add  much  to  the  weight  of 
their  lordships'  decisions,  to  have  the  benefit  of  the  assist- 
ance of  his  noble  friend  Lord  Redesdale. 

How  it  ever  happened  that  equity  came  to  interpose  in  Difficult  to  con- 
cases  of  this  kind,  he  could  not  conceive;  but  now  it  was  ceive  how  equi- 
said,  that  if  a  life  dropped  and  a  fine  was  to  be  paid,  and  tj  came  to  inter- 
another  life  was  to  be  nominated  within  12  months  after,  P°^^  '°  ^^^  ^^'^^ 

,     .       ,       ,    ,  ,    ,  ,  .  .    '    01  express  cove- 

and  It  had  been  so  agreed  between  the  parties,  equity  „ant_ 
would  relieve  the  tenant,  though  no  fine  was  paid  nor  life 
nominated  till  the  end,  suppose,  of  three  years  ;  because  compensation. 
they  said,  that  the  time  for  renewal  was  not  of  the  essence 
of  the  contract,  and  compensation  might  be  made  to  the 
landlord,  but  he  maintained  that  it  baffled  all  calculation 
to  say  exactly  what  was  compensation,  when  the  tenant 
neither  paid,  nor  nominated  a  life,  till  the  end  of  three 
years,  when  he  ought  to  have  paid  at  the  end  of  one  year, 
and  then  nominated  a  life;  apd  when,    if  he  had  so  done 
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according  to  his  contract,  he  might,  at  the  end  of  three 
years,  be  compellable  to  pay  another  fine,  and  nominate 
another  life.  The  courts,  however,  had  gone  the  length 
of  throwing  all  the  error  of  the'calculation  on  the  landlord, 
and  relieving  the  lessee.  But  here  the  landlord  had  said, 
that  he  would  not  trust  to  the  ordinary  doctrines  and  rules 
of  equity.  "I  do  not  choose,"  he  said,  "  tiiat  any  court 
on  earth  should  decide  me ;  and  I  expressly  declare,  that 
unless  my  tenant  performs  his  covenant,  he  shall  have  no 
renewal,  unless  it  be  my  will  and  pleasure  to  renew.' 
Why,  to  interfere  in  such  a  case,  what  was  it  but  saying, 
that  persons  could  not  be  bound  by  a  contract  out  of  the 
rules  of  the  courts  ?  He  had  been  very  much  disinclined 
to  think  that  this  could  have  been  supported  by  authority  ; 
but  he  saw  there  was  authority  ;  and  therefore  he  agreed, 
that  the  election  reserved  by  the  landlord  was  of  more  avail 
than  if  there  had  been  no  such  clause  in  the  leases. 

They  had  in  Ireland  stretched  their  equity  in  favour  of 
their  tenants  to  an  extent  of  which  there  was  here  no  exam- 
ple.    The  hardships  of  some  decisions  by  the  House  of 
Lords  in  this  country  had  been  complained  of,  and  so  this 
act  was  passed.     He  wished  it  had  been  better  considered; 
but  there  it  was,   and  they  must  deal  with  it  as  they  best 
could.    The  act  said,   "  Whereas  from  various  causes  and 
Teuantry  Act.     accidents,  tenants  neglected  to  pay,"  &c.     Why  look  at 
Sir  F.  Flood's  evidence :   he  said,   that  when  White  came 
to  pay  his  rent,  and  was  asked  for  his  fines,  the  answer  was, 
"  that  he  thought  he  had  done  a  great  deal  in  bringing  so 
much  money  for  rents,  which  he  had  been  obliged  to  bor- 
row ;  and  that  he  could  do  no  more  at  that  time."       Why 
did  the  legislature  mean  that  this  representation  of  inability 
to  pay  was  one  of  the  accidents  and  causes  to  be  relieved 
Inability  to  pay  against?     Then  the  act  went  on:  "  That  courts  of  equity, 
not  one  of  tbe    q,^  ^jj  adequate  Compensation  being  made,"   (it  was  impos- 
yanous  acci-      ^\[)\q  ^q  calculate  the  Compensation,)    "shall  relieve  such 

dents  and  causes  .  .i^,,"„. 

of  neglect  to  be  tenants  and  assigns  agamst  such  lapse  or  tmie,  u  no  circum- 
relieved  against  staucc  of  fraud  be  provcd  agaiust  such  tenants ;  unless  it  be 
nnder  the  Te-     proved  to  the  satisfaction  of  such  courts,  that  the  landlords 
nantry    c .        ^^,  lessors,  or  persous  entitled  to  receive  such  fines,  had  de- 
manded" (in  writing  would  have  been  said,  if  it  had  been 
so  meant)  "  such  fines  from  such  tenants,   or  their  assigns, 
and  that  the  same  had  been  refused  or  neglected  to  be  paid 
within  a  reasonable  time  after  such  demand."     In  the  first 
place,  when  they  came  to  consider  the  varipus  accidents  and 
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causes  of  neglect,  against  which  it  was  intended  to  relieve? 
Certainly  some  such  idea  had  been  entertained  in  Ireland. 
A  man  stated  liis  circumstances  as  an  excuse  for  non-pay- 
ment. But  if,  after  demand,  there  was  neglect,  meaning 
thereby  a  want  of  due  diligence  ;  or  refusal  to  pay,  did  the 
act  say  that  the  cause  signified  one  farthing? 

Now  here  it  appeared  that  a  life  had  dropped  in  1784,  i*"  after  demand 
which  White  had  represented  as  having  dropped  in  178P;  Jor^n'unreason- 
and  it  was  difficult  to  believe  that  he  should  be  so  little  at-  able  time,  tlie 
tentive  to  the  time  of  his  father's  death,   as  not  to  know  cause  of  the  de- 
whether  he  died  in  1784  or  1786.     But  though  it  might  be  lay  is  no  excuse. 
a  fraud  to  conceal  in   this   manner  the  death  of  a  life,   his 
opinion  did  not  at  all  turn  upon  that  point.     This,  however,  Concealment  of 
was  clear,  that  he  must  have  known  that  when  a  life  drop-  \''^  *""^  when  a 
ped,  it  was  his  duty  within  12  months  after,   to  pay  a  fine,    '  ^   ^^^^^ 
and  nominate  another  life.     But  that  was  not  done;   and 
when  in    1788,    three  or  four  years  after  the  life  dropped, 
and   whether  three  years  or  twenty-three  was  as  to  this 
purpose  the  same,  he  was  asked  for  his  fines ;  he  answered, 
"  that  he  though  the  had  done  a  great  deal,  &c.,  and  could  Demand. 
do  no  more  at  that  time."     But  the  counsel  had  said,  there 
must  not  only  be  a  demand,  but  the  demand  must  be  made 
in  a   minacious  manner.     "You  must   not  only  demand 
your  fines,  but  you  must  threaten,  that  unless  they  are  paid 
in  a  reasonable  time,  you  will  refuse  to  renew."     But  when 
the  Statute  said,    "  unless  it  be  proved  that  the  landlord, 
lessor,   or  person  entitled  to  receive  them,  had  demanded 
such  fines,"  &c.  the  demand  must,  prima  facie^  be  taken  to 
be   for   the  purpose  of  asserting  the  right ;    and  it  was  on 
others  to  shew  that,  in  order  to  be  by  law  effectual,  it  must 
be  made  in  a  particular  maimer,   and  under  particular  cir- 
cumstances.    Then  Sir  F.  Flood  stated,  that  his  next  ap- 
plication, (and  his  character  of  general  agent  was  sufficient 
authority,)  <' after  that  of  1788,  was  in  a  grand  jury  I'oom  The  character  of 
at  Wexford,  some  years  ago  ;  thinks  about  12  or  14  years  » general  agent 
ago ;  when  he  asked  White  why  he  did  not  pay  the  fines."  '.f  f  "j  ""^'";- 

-  ^     '  111'  ^    -^     .  ,.      rity  to  demand 

Mow  here  was  a  notable  law  on  their  construction ;  this  andreceivefines. 
was  merelv  to  awaken  the  tenant.  "Don't  forsjet  vou  owe 
me  a  fine  ;"  that  was  all  according  to  this  doctrine  ;  and  a 
reasonable  time  after  was  14  years  1  '*But  that  though  ihe 
said  Hawlry  had  been  hostile  in  his  conduct  and  acts  against 
the  appellant,  yet  for  deponent's  part,  he  wished  that  no 
legal  advantage  should  be  taken,  if  he,  White,  iwidd  use  no 
farther  delay."  Now  if  it  was  not  necessary  that  the  de- 
mand should  be  in  writing,  he  would  ask,  whether  this  was 

I  L  L 
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Dot   sufficiently   minacious  :    *'  that    no    legal    advantage 

should   be  taken   if  he,  White,   used  no  farther  delay  ? 

Why,  did  not  that,  in  common  sense  and  common  parlance, 

mean,   "  If  you  do  use  farther  delay,   legal  advantage  shall 

be  taken  ?"   and  was  the  plea  of  the  vvant  of  money  to  be 

admitted  against  this?  though  of  all  the  various  accidents 

and  causes  of  neglect,  want  of  money  in  England,  Ireland, 

and   Scotland,    was    the   chief.     Another   passage    which 

escaped  the  counsel's  attention  was  material :  that  he  had 

before  and  since  sent  repeated  messages,  &c.  to  Havvtry  to 

•  pay  his  fines,  and  informed  him  of  the  appellant's  great 

want  of  money."     This  added  great  weight  to  the  demands 

which  were  proved.      If  Lord  Mountnorris  then  acquired 

When  the  ap-     the  right  of  refusal  to  renew,   he  doubted  whether  it  was 

the'Sh'Tr?  competent  to  Sir  F.  Flood  to  pass  from  it :  but  here  it  was 

fusai  to  rcDew,     Unnecessary  to  consider  that  question,  as  it  appeared  that 

doubtful  if  his     Sir    F.   Flood  took  care  to  disavow  all  consent  to  renew 

agent  could  pass  without  the  personal  concurrence  of  Lord  Mountnorris,  to 

lom  It.  whom  he  referred  the  respondent. 

Waver.  Then  it  was  said,   that  there  was  a  waver  of  the  right. 

He  had  often  had  reason  to  lament  how  easily  the  provi- 
sions of  that  wise  statute,  the  statute  of  frauds,  might  be 
evaded.  But  he  admitted  (a  new  agreement  was  a  differ- 
ent thing)  that  Lord  Mountnorris  might  say,  "  the  va- 
rious causes  and  accidents  are  all  reduced  to  your  want  of 
money.  I  am  in  great  want  of  money  also  ;  and  if  you  pay 
immediately,  I  shall  renew."  He  had  a  right  to  do  so  : 
but  admitting  that  to  be  the  law,  he  must  have  clear  fact 
upon  which  to  administer  that  law,  and  the  matter  must 
not  be  left  in  diihio  by  conflicting  evidence.  It  appeared 
that  the  parties  had  other  matters  to  settle,  and  the  fines 
and  whole  matters  were  to  be  settled  together.  Here  then 
was  a  case  of  quite  a  different  character  from  one  where 
there  was  only  the  mere  fact  of  a  waver  ;  for  if  other  inte- 
rests were  in  question,  and  formed  part  of  the  bargain,  he 
doubted  whether  the  Court  of  Exchequer  could  separate 
the  one  part  from  the  other,  and  pick  out  that  portion 
which  consisted  the  waver.  But  it  did  not  seem  neces- 
sary even  to  decide  that.  It  appeared  quite  enough  that 
there  was  a  demand  before  Lord  Mountnorris  returned  to 
Ireland  ;  that  a  reasonable,  and  more  than  a  reasonable 
time,  from  the  period  of  that  demand  had  elapsed, 
before  any  thing  was  done.  When  he  did  return,  the 
treaty  of  arrangement  included  other  matters  ;  and  nothing 
was  said  which  coidd  be  considered  as  amounting  to  waver, 
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unless  the  whole  of  the  arrangement  had  taken  place.     He 
was  happy  to  find  that  his  noble  friend  Lord  Redesdale, 
who  was  so  well  acquainted  with  Irish  customs  and  L'ish 
proceedings,  concurred  with  him  in  the  opinion,   that  this 
claim   for  renewal  could  not  be  supported  under  the  Te- 
nantry Act.     But  he  protested  that  unless  they  could  decide 
so  as  not  to  relieve  tenants  from  all  control  in  these  cases, 
so  as  not  to  ijive  to  "ross  ne^rlect  and  refusal  the  character 
of  mere  neglect^   it  would  be  hardly  possible  to  say  with 
certainty  what  was  the  law  as  between  landlord  and  tenant 
in  that  country  ;  and  the  landed  property  there  would  be 
put  into  such  a  state,  that  no  one  could  know  how  long  he 
might  be  landlord,  or  what  might  be  his  duty  as  a  tenant. 
Lord  Bede&dale.     In  1717  a  case  of  renewal  had  been 
determined  in  Ireland,  Anderson  v.  Sweet,  {ante, p.  8,)  which 
came  here  some  time  after.     That  was  a  case  of  mere  ne- 
glect, and  the  decision  was  affirmed.      There  was  another 
the  same  year,  Charles  v.  Rowley^  which  was  dismissed  for 
laches.     In  several  cases  which  followed,  the  prejudice  be- 
gan to  run  in  favour  of  renewal,  and  the  Tenantry  Act  was 
passed.    Then  came  the  case  of  Magrath  v.  Muskerry,  [ante 
p.  116,)  where  the  bill  was  dismissed  for  gross  neglect  on  the 
part  of  the   tenant.     Therefore,   neither  among  the  cases 
which  had  been  determined  here  while  the  appellate  juris-  n^  case  in 
diction  was  excercised  by  this  house,  nor  among  those  de-  which  relief  had 
termined  in  Ireland  after  the  appellate  jurisdiction  returned  been  given 
to  the  House  of  Lords  there,    was  there  any  case  in  which  where  there  was 
relief  was  given  where  there  appeared  gross,  wilful,  and  ob-  ^[°^j' 
stinate  neglect. 

Decree  reversed.  Judgment. 

Agents  for  the  appellant,  Williams  and  Brooks.     Agent 
for  the  respondent,  Fladgate.     2  Doxv.  P.  C.  459. 

Observations  on  the  Case  of  Monntnorris  [Earl  of)v.  White. 

In  this  case  the  House  of  Lords  reversed  the  decree  of  -^vaver,  wasthe 
the  Irish  Exchequer;    the  point  on  which  their  lordships  point  of  differ- 
differed   with  that  court   was,  whether  a  waver  of  the  de-  ence,  between 
mand  under  the  statute  arose  upon  the  facts  of  this  case,  the  House  of 
The  Exchequer  thought  it  did  ;    and  the  House  of  Lords  of°Exchequer. 
that  it  did  not.     It  would   seem  from   the  report  that  the 
Court  of  Exchequer  in  Ireland  had  adopted  the  opinion, 
that  of  the  different  demands  made  in  this  case,  the  subse- 
quent counteracted  the  preceding  ones  ;  and  that  they  thus 
neutralized  each  other;  whereas  the  lords  considered  them 
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as  cunmlative,  and  co-operative;  the  latter  deriving; 
strength  from,  and  giving  strength  to,  the  preceding  ones. 
Einally,  that  it  was  impossible,  by  a  subsequent  demand,  to 
destroy  the  effect  of  an  original  demand  ;  and  that  unless 
the  subsequent  demand  was  immediately  complied  with, 
the  original  demand  remained  in  force  ;  and  was  in  these 
cases  the  foundation  of  the  right  to  the  forfeiture. 

It  seems  also  from  the  report,  that  Lord  Redesdale  un- 
derstood the  Court  of  Exchequer  as  having  considered 
that  the  demand  under  the  Tenantry  yVct  must  be  ex- 
pressed to  be  for  the  purpose  of  concluding  the  tenant,  in 
case  he  neglected  or  refusetl  to  renew  :  his  lordship  declined 
to  concur  in  this  opinion  with  the  Exchequer,  the  differ- 
ences, however,  between  the  two  courts,  as  appearing  on 
this  report,  are  expressed,  particularly  in  the  latter  instance 
rather  too  generally  ;  and  certainly,  so  far  as  the  Court  of 
Exchequer  is  concerned,  bear  no  marks  of  that  peculiar 
clearness  of  expression  and  distinctness  of  phrase  with 
which  that  court  has  been  accustomed  to  convey  its  opi- 
nions, whether  they  be  right,  or  otherwise. 

This  appeal  case,  with  the  Irish  judgment  which  it  re- 
verses, adds  another,  to  many  other  instances  occurring  in 
this  treatise  tending  to  shew,  that  on  the  subject  of  renewals 
under  this  tenure  in  Ireland,  the  law  authorities  in  England 
adopt  a  construction  more  favourable  to  the  right  of  the 
landlord,  whilst  these  in  Ireland  adopt  a  construction 
more  favourable  to  the  right  of  the  tenant.  In  fact  Lord 
Eldon  would  pronounce  a  forfeiture  to  the  landlord  in  a 
case  where  the  Exchequer  of  Ireland  would  decree  a  renew- 
al to  the  tenant. 

Lord  Eldon,  whilst  he  expresses  his  non-concurrence 
with  the  principle,  admits  and  recognises  the  existence  of 
an  ecjuity  on  this  subject  peculiar  to  Ireland  ;  his  words  are, 
*'  they  had  in  Ireland  stretched  their  equity  in  favour  of 
these  tenants  to  an  extent  of  which  there  was  here  no  ex- 
ample; the  hardship  of  some  decisions  by  the  House  of 
Lords  in  this  country  had  been  complained  of,  and  so  this 
act  was  passed;  he  vv'ished  it  had  been  better  considered." 
His  lordship  adds,  "  how  it  ever  happened  that  equity  ever 
came  to  interpose  in  cases  of  this  kind  he  could  not  conceive  ; 

^Sb'^Lo"d  '^"^  "o^^  ^^  ^^■'''^  ^^^^^i  ^^^^^-  ^^^  ^•''^  dropped,  and  a  fine  was 
Eldon  in  respect  to  be  paid,  and  another  life  to  be  nominated  in  12  months 
to  Irish  renew-  after;  and  it  had  been  so  agreed  between  the  parties,  equity 
^'*'  would  relieve  the  tenant,  though  no  fine  was  paid,  nor  life 

nominated  till  the  end,  suppose  of  three  years;    because 
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they  said,  that  the  time  for  renewal  was  not  of  the  essence 
of  the  contract,  and  compensation  might  be  made  to  the 
landlord.  But  he  maintained  that  it  baffled  all  calcula- 
tion to  say  exactly  what  was  compensation,  when  the  te- 
nant neitlier  paid,  nor  nominated  a  life,  lill  the  end  of  three 
years,  when  he  ought  to  have  paid  at  tiie  end  of  one  year,  and 
then  nominated  a  life  ;  and  when,  if  he  had  so  done  accord- 
ing to  his  contract,  he  might  at  the  end  of  three  years  be 
compelled  to  pay  another  fine,  and  nominate  another  life." 
There  can  be  no  doubt  of  the  soundness  of  these  objec- 
tions as  suggested  by  Lord  Eldon,  according  to  all  the  Attempt  to  an- 
principles  of  En<ylis/i  equity  ;  and  but  for  the  j)eculiarity  of  swer  these  diffi- 
this  tenure,  and  Irish  etjuity,  these  objections  would  be  un-  culties. 
answerable ;  for  here  is  a  covenant  by  the  tenant,  that  he 
shall  pay  the  fine  within  a  year,  and  that  if  he  fail  so  to  do, 
the  landlord  sliall  not  be  compellable  to  renew  :  yet  the  te- 
nant calls  upon  his  landlord  to  renew  after  having  declined 
such  payments  for  many  years,  and  calls  upon  a  Court  of 
Equity  to  enforce  that  renewal  in  the  face  of  his  own  bro- 
ken contract.  This  is  one  strong  difficulty,  perhaps  an  in- 
surmountable one,  to  a  mind  acquainted  only  with  the 
equity  of  England.  But  another,  and  a  stronger  objection 
remains;  namely,  the  difficulty  of  granting  compensation 
for  the  consequences  of  such  breach  of  covenant,  in  cases 
where  it  is  so  difficult,  if  not  impossible,  to  calculate  such 
consequences,  or  measure  such  compensation;  and  wherein 
sometimes  compensation  must  be  impossible  :  for  instance, 
where  the  fine  becomes  due  to  the  tenant  for  life,  and  is  not  de- 
manded or  paid  until  the  remainder  takes  effect,  and  is  then 
paid  to  the  remainder  man  :  in  such  case  it  is  clearly  im- 
possible the  compensation  can  ever  be  made  to  him  to 
whom  the  fines  became  payable. 

The  Editor  has  now  put  the  difficulties  suggested  by 
Lord  Eldon,  as  conjoined  with  other  circumstances  which 
must  add  to  their  weight,  because  he  deems  it  right  that 
the  student  of  law  in  Ireland  should  be  enabled  to  meet 
this  argument  in  the  strongest  way  in  which  it  can  be  put ; 
if  it  can  be  met  at  all. 

The  Editor  apprehends  that  an  answer  to  this  argu- 
ment may  be  found  through  the  previous  parts  of  this  trea- 
tise. This  country,  on  the  occasion  of  introducing  these 
leases,  was  impoverished,  distracted,  and  disturbed,  by  the 
operation  and  consequences  of  its  various  confiscations, 
and  the  doubtful  titles  which  thence  resulted;   every  thing 
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was  unsettled,  either  by  law  or  through  force ;  property, 
nay  personal  safety  were  insecure,  and  therefore  some  ex- 
traordinary motive  was  necessary  to  create  and  encourage 
the  growth  of  a  respectable  tenantry  in  a  country  so  unfa- 
vourably circumstanced.  The  bonus  to  attract  a  tenantry 
of  this  description  must  in  former  times  have  been  consi- 
derable; the  motive  to  the  landlord  was  great,  namely,  to 
plant  a  respectable  and  improving  tenantry,  as  so  many  in- 
sulated portions  of  agricultural  examjile  through  a  dis- 
tracted and  impoverished  district,  vide  ante,  p.  15,  16,  and 
17.  As  the  motive  to  the  landlord  was  great,  (somewhat 
similar,  as  it  would  be  at  the  present  day,  to  induce  a  num- 
ber of  respectable  tenants  to  settle  themselves  under  some 
considerable  owner  of  the  fee,  in  some  of  our  distant  colo- 
nies), the  owner  of  the  fee  in  Ireland  was  compelled  to 
make  the  bonus  to  such  tenantry,  in  correspondence  to  such 
motive,  and  in  fact  to  make  the  tenant  a  quasi  partner  with 
the  landlord  in  the  substantial  enjoyment  of  the  interest ; 
that  is,  in  some  respect,  to  divide  with  the  tenant,  not  the 
fee,  exactly,  because  the  landlord  held  the  fee,  but  a  sub- 
stantial share  in  the  value  of  the  fee,  so  far  as  the  frame  of 
our  laws  would  permit.  There  were  other  reasons  for 
thus  dividing  with  the  tenantry,  the  more  valuable  portion 
of  the  inheritance,  resulting  from  the  penal  laws  in  Ireland  ; 
and  also  for  the  reasons  assigned  by  Lord  Redesdale  in 
the  last  part  of  the  case  next  following. 

For  these  reasons,  or  such  reasons,  this  description  of 
tenure  was  introduced  into  this  country,  through  the  cir- 
cumstances and  necessities  of  the  country  ;  and  thence  arose 
the  peculiar  tenure  in  Ireland  of  a  perpetual  freehold. 
England,  happily  unaccustomed  to  this  state  of  things,  at 
least  in  modern  times,  was  freed  from  the  necessity  which 
produced  this  tenure  in  Ireland.  The  tenure  in  the  latter 
country  was,  however,  created  and  continues,  and  laws  and 
judges  must  deal  with  it  as  a  great  statistical  and  political 
fact,  created  by  necessity,  and  its  conseqences  continuing  by 
necessity,  on  the  j)rinciple  of"  public  benefit."  *'  Atquc  ipsa 
utilitas,justi  j^rope  mater  et  tvqui.''^ 

This  foundation  of  property  being  thus  created,  other 
j)roperty  was  embarked  upon  it ;  marriage  settlements  were 
made  ;  money  lent;  and  various  incumbrances  incurred  on 
this  foundation.  A  mass  of  property  so  created,  put  forth 
of  necessity  a  special  title  to  protection  from  our  courts  of 
equity,  and  received,  and  have  long  enjoyed  that  protection. 
Our  courts  of  equity  considered  this  lease  as  a  promise   by 
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the  landlord  to  make  a  lease  of  a  perpetual  freehold  to  the 
tenant.  *'  I  promise  to  make  yon  a  freehold  for  ever,"  wascer- 
tainly  the  promise  which  the  original  lessor  in  Ireland  in- 
tended; and  in  that  sense  courts  of  equity  have  considered  it; 
and  considering  it  in  this  way,  explains  the  whole  difficulty. 
This  sort  of  engagement  is  entirely  unknown  to  the  laws  of 
England;  perhaps  because  the  lord  of  the  fee  in  England  was 
never  placed  under  circumstances  as  to  induce  him  to  ad- 
mit his  tenant  into  such  a  participation  in  the  substantial 
value  of  the  inheritance ;  and  therefore  the  laws  of  England 
are  unaccustomed  to  the  maxims  of  equity  which  could 
arise  on  such  a  state  of  things.  But  that  state  of  things 
did  exist  in  Ireland,  and  the  law  was  compelled  to  view  it 
accordingly  ;  and  therefore  our  courts  determined  to  consi- 
der the  landlord  as  a  person  who  had  promised  to  his  te- 
nant a  freehold  for  ever.  And  although  a  pepper-corn,  or  a 
small  nominal  fine  (for  the  amount  of  the  fine  will  not  al- 
ter the  argument)  might  have  been  agreed  upon  on  the 
drop  of  each  life,  yet  it  was  considered  that  such  fine  was 
not  of  the  essence  or  substantial  part  of  the  contract,  be- 
cause that  was  to  make  a  freehold  for  ever,  and  the  fines 
were  but  the  steps  to  effectuate  that  object:  probably  the 
landlord  might,  in  the  first  instance,  have  got  some  consider- 
able fine,  or  reserved  an  adequate  rent;  but  in  any  view  of 
the  case,  when  he  said  to  his  tenant,  "  You  have  omitted 
to  pay  such,  or  such  fines,"  it  was  always  in  the  mouth  of 
t)f  the  tenant  to  reply,  "  I  have  under  your  hand  and  seal, 
or  that  of  your  predecessor,  the  recorded  promise  of  a  free- 
hold lease  for  ever  :  on  the  faith  of  this  security  much  pro- 
perty has  been  embarked  on  these  lands,  great  improve- 
ments effected,  and  important  incumbrances  incurred  :  and 
I  can  appeal  to  the  usual  equity  of  this  country,  that  this 
property,  now  so  considerable  and  so  inconsiderable  when 
I  or  my  predecessor  first  obtained  it,  should  not  now  be 
forfeited  back  to  the  representative  of  a  remote  lessor  for 
the  non-payment  of  the  fine,  which  may  sometimes  be  large, 
but  generally  is  small;  and  which,  if  a  pepper-corn  would 
be  as  strong  a  reason  in  law  for  the  forfeiting  of  this  inte- 
rest as  of  any  other  fine ;  more  especially  where  I  offer  full 
compensation  for  any  losses  which  the  landlord  may  have 
incurred  by  the  non-payment  of  these  fines." 

It  was,  therefore,  not  without  reason,  that  the  judicial 
authorities  in  Ireland  adopted  the  principle  of  renewing 
in  the  face  of  these  negative  clauses,  and  of  compelling  the 
landlord  to   keep  the  substance  of  his  promise  to  the  te- 
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nant,  of  giving  him  a  freehold  for  ever,  although  the 
tenant  might  have  neglected  the  performance  of  a  compa- 
ratively unimportant  and  collateral  duty,  provided  he  re- 
paired such  laches.  They  considered  the  non-payment  of 
the  fine  as  collateral,  and  immaterial  as  to  the  time  of  their 
payment  to  the  general  substance  of  the  contract ;  inas- 
much as  the  only  materiality  of  the  fine  consisted  in  its  be- 
ing a  preservative  of  the  tenure,  or  a  symbol  whereby  the 
acknowledgment  of  the  tenant's  allegiance  was  to  be  ex- 
pressed to  the  lord  of  the  fee ;  which  expression  of  alle- 
giance was  material  in  order  to  show  the  quarter  in  which 
the  fee  rested,  and  in  order  to  hinder  the  fee  itself  from 
falling  in  upon  the  tenant,  which  would  be  the  case  under 
a  presumption  of  law,  from  long  possession,  if  this  recog- 
nition to  the  contrary  did  not  |)eriodically  occur :  there- 
fore the  payment  of  the  fine,  if  but  a  pepper-corn  or  a 
shilling,  was  material,  as  the  homage  of  the  tenant  to  the 
lord  of  the  fee,  and  material  for  this  particular  purpose  ; 
but  ahhough  its  po7/jneni  was  thus  material,  the  time  of 
that  payment  was  not.  And  therefore  the  judges  of  Ire- 
land considered  that  that  time,  being  a  circumstance  thus 
collateral,  should  not  be  considered  as  an  equivalent  to 
turn  back  the  substantial  current  of  an  ancient  contract, 
always  understood  by  the  parties,  and  dealt  with  by  the  pub- 
lic as  a  contract  to  grant  a  perpetuity.  They  considered 
that  to  cut  off  such  perpetuity,  because  the  payment  of  such 
small,  or  nominal  fine,  or  pepper-corn,  had  been  delayed, 
would  be  under  the  circumstances  of  this  country,  a  sacri- 
fice of  substance  to  these  formalities  ;  for  the  pepper-corn 
is  a  usual  fine  in  those  cases,  and  many  of  the  pecuniary 
finesare  little  more  valuable,  and  the  right  of  forfeiture  would 
be  as  strong  in  one  case  as  the  other  ;  and  the  forfeiture  of 
estates  would  thus  be  effected  through  an  unreasonable  de- 
ference to  those  forms  erected  for  quite  different  purposes  ; 
which  when  they  operate  to  other  purposes  than  their  own, 
always  operate  injury  and  mischief,  and  may  be  not  inaptly 
considered,  as  the  infelix  lollium  ,-  the  steriles  aveme,  which 
obstruct  and  impede  the  avenues  of  justice.  The  pepper- 
corn, in  such  cases,  would  be  "  as  the  tares  which  sprung  up 
and  choked  the  corn." 

But,  says  Lord  Eldon,  this  principle  of  relieving 
against  such  negative  covenants,  even  although  its  propri- 
ety should  be  conceded,  cannot  be  acted  upon  according 
to  any  of  the  rules  of  equity,  unless  compensation  can  be 
made  for  the  laches  to  the  person  injured  thereby.      And 
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in  respect  to  the  non-payment  of  those  fines  on  the  drops 
of  those  lives,  the  compensation  cannot  be  made,  because 
the  calculation  is  impossible,  inasmuch  as  no  one  can  cal- 
culate the  number  of  lives  which  mif^ht  have  dropped  if 
the  strict  substitution  had  regularly  taken  place.  The  an- 
swer to  this  is:  Are  there  such  things  as  septennial  fines  r* 
And  what  are  they  ?  And  why  were  they  created  ?  Were 
they  not  created  to  meet  this  very  objection  ?  And  by  an 
eminent  chief  judge,  and  an  Englishman.  And  have  they 
not  been  now  in  regular  operation  for  more  than  a  century, 
■with  the  concurrence  of  the  first  equity  authorities  in  both 
countries?  And  has  not  Lord  Eldon  himself,  on  every 
L'ish  case,  where  compensation  became  necessary,  decreed 
it  on  a  calculation,  according  to  this  established  measure  ? 
Is  it  impossible  to  calculate  on  the  duration  of  human  life; 
of  course  it  is  to  do  so  with  a  prophetic  accuracy  ;  but  surely 
to  do  so  on  the  principle  of  a  reasonable  average,  suited 
to  the  ordinary  transactions  of  life,  makes  a  part  of  the 
general  business  of  mankind  :  such  an  average  on  the  dura- 
tion of  human  life,  namely,  of  seven  years,  has  been  long 
since  adopted  by  the  legislature ;  and  in  the  construction 
of  these  septennial  fines,  was  borrowed  from  the  statute 
book  by  Chief  Baron  Gilbert.  This  last  objection  of  Lord 
Eldon,  is  met,  and  answered,  by  the  first  case  in  this  trea- 
tise [Anderson  v.  Siceet.)  From  the  multiplicity  of  business 
with  which  a  Chancellor  of  England  is,  more  than  any 
other  man,  overpowered,  i;i  the  variety  of  his  avocations, 
from  his  court,  to  the  council ;  thence  to  the  appeals ;  and 
thence  to  the  woolsack;  perliaps  to  follow  up  the  avoca- 
tions of  a  laborious  day  by  the  more  difficult  avocations 
of  a  laborious  night,  with  the  same  round  to  commence 
the  following  morning;  it  is  more  difficult  to  conceive  that 
a  man  like  Lord  Eldon,  on  whom  such  duties  had  devolved 
for  five-and-tvventy  years,  should  have  come  forth  from 
their  exercise,  with  strength  and  intellect,  so  vigorous  and 
unimpaired,  than  that  he  should  have  omitted  the  consi- 
deration of  a  maxim  of  comparatively  provincial  law.  It 
is  not  unreasonable  to  suppose  that  the  sole  purpose  of  sep- 
tennial fines,  and  the  cases  by  which  they  are  sanctioned 
and  created,  may  have  escaped  him  amidst  the  multitudi- 
nous variety  of  his  duties.  And  it  may  be  allowable  in 
the  Editor  to  say,  consistently  with  the  greatest  I'espect  for 
that  eminent  judge,  that  his  objection  in  respect  to  com- 
pensation, was  met  and  obviated  by  Chief  Baron  Gilbert 
in  the  case  of  Anderson  v.  Sweety  upwards  of  an  hundred 

M  M 
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years  ago,  and  in  a  manner  which  ever  since  has  met  the 
sanction  of  the  first  law  authorities  in  both  countries.  In 
addition  to  these  observations,  the  operation  of  the  statute 
comes  in,  empowering  the  landlord  to  put  an  end  at  his 
pleasure  ta  the  tenant's  equity,  unless  he  pays  up  his  fines. 
A  circumstance  which  the  Editor  apprehends  might  sa- 
tisfy the  difficulties  of  English  lawyers,  under  their  appre- 
hensions that  the  rights  of  the  landlord  are  imperfectly 
protected  by  the  laws  of  Ireland.  The  Editor  entertains 
a  very  different  opinion;  the  laws  of  Ireland  before  the 
Union,  were  made  by  the  landlords  of  Ireland  ;  and  no 
one  acquainted  with  these  laws  will  accuse  the  landlords 
of  not  protecting  their  interests.  It  appears  in  this  case, 
that  Lord  Eldon  congratulated  the  House  of  Lords  and 
himself,  on  the  useful  circumstances  of  having  the  aid  of 
his  noble  friend  Lord  Redesdale  on  this  subject  of  Irish 
equity,  with  which  he  was  so  peculiarly  informed.  The 
Editor  is  of  opinion,  that  the  landholders  and  law  profes- 
sions of  Ireland,  who  certainly  must  concur  in  the  compli- 
ment to  Lord  Redesdale,  may  also  feel  satisfaction  at  the 
fortunate  circumstance  of  his  presence  on  that  occasion  ; 
for  had  he  been  absent,  it  is  difficult  'to  conceive  how  the 
Lords  could  have  found  their  way  to  the  principle  of  our 
L'ish  equity,  controlled  as  they  must  have  been  by  the 
views  of  Lord  Eldon,  so  characteristic  of  the  sound  prin- 
ciples of  the  equity  of  Ei2gland. 

Such  circumstances  liave  occasionally  led  the  Editor 
to  lament  that  there  were  not  more  law  lords  conversant' 
with  Irish  equity,  placed  under  circumstances  that  might 
enable  them  to  attend  the  hearing  of  Irish  appeals  in  the 
House  of  Lords. 

Considerations  on  this  subject  *  have  been  already  sug- 


*  The  Master  of  the  Rolls  has  a  seat  in  the  House  of  Lords 
next  to  that  of  the  Lord  Chief  Justice,  on  what  is  called  the  se- 
cond woolsack  ;  but  has  no  right  to  speak  or  vote.  The  situation 
of  Lord  Plunket,  like  that  of  Lord  Gifford,  superadding  a  peerage 
to  the  Mastership  of  the  Rolls,  would  have  given  an  importance 
to  that  situation  which  it  seldom  possessed,  tliere  having  been  no 
Master  of  the  Rolls  sitting  in  parliament,  as  a  peer  of  the  realm,  at 
any  time  before  the  reign  of  George  HI.,  nor  ever  before  except  in 
two  cases ;  the  distinction  to  Lord  Plunket  was  therefore  extraor- 
dinary, and  his  talents  as  a  law  lord  would  have  made  it  an  eminent 
situation,  and  a  powerful   accession  to  the  tribunal  on  Irish  ap- 
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gestctl  to  the  public  on  the  occasion  of  Lord  Plunket  re- 
signing the  situation  of  Master  of  the  Rolls  in  England.  . 
The  next  case  is  : 


Barrett,  Appellant, 

Burke,  Respondent. 

26th  Feb.     5th  March,  1817. 

By  indenture  dated  23d  December,  1713,   the  Hon.  Lease  in  I7r,{ 
Edward  Brabazon    being  seised  in   fee  of  certain   lands,  for  iiirce  lives, 
those  of  GarryJish  and  others,  in  the  county  of  Tipperary,  renewable  for 
demised  the  same  to  John  Marshall,  of  Clonmel,  for  three  ^!";"P^^';;«°t 

1*  r     I       -n      1  •        -1  n  •  i  c        of  a  line  on  fbe 

Jives  ot  the  Brabazon  family,  at  £50,  with  a  covenant  tor  dmppingofeach 
perpetual  renewal,  upon  the  request,  and  at  the  expense,  life,  at  £50  rent, 
of  the  lessee,  within  twelve  months  after  the  expiration  of  ^y  ^-  *°^-  ^• 
any  of  the  lives  then  inserted,  or  thereafter  to  be  inserted^  to^c  ^at'fioo  * 
upon  payment  of  a  fine  of  £9,3  for  each  new  life  added,  rent,  with  cove- 
Robert  Marshall,  the  son  of  John,  having  become  entitled,  nant  to  renew 
he  agreed  to  execute  a  lease  of  the  lands  to  one  Terence  '°'"  ever  to  C. 
Magrath,  and  then  assioned  his  remaining  interest  to  Wil-  °°    '^  ^^^^-o 

T  TVT      I  I  1  "  1  ^  T  -VT      1       terms  ;  and  B. 

Ham  IN'ash,  wiiose  nephew  and  representative,  James  JNash,  also  covenants 
afterwards  specifically  performed  the  agreement  with  Ma-  to  renew  regu- 
grath,  by  executing  a  lease  of  the  lands  to  Mi!o  Burke,  the  '"'J  with  A. 


peals.  There  is  no  judicial  character  more  wanted  in  conducting 
the  jurisprudence  of  the  United  Kingdom  than  a  "  law  lord,"  who,. 
to  the  rank  of  a  peer  of  parliament,  would  unite  the  station  of  a 
higJi  Equity  Judge,  and  also  the  accidental  advantage  of  being 
well  acqu:>inted  with  the  peculiar  equity  of  Ireland.  This  combi- 
nation of  qualifications  so  necessary  would  have  been  exemplified 
in  Lord  Plunket  in  an  eminent  degree.  The  Appeal  Court  in  the 
House  of  Lords,  from  the  decrees  of  the  Equity  Courts  in  Ireland, 
will  always  require  to  be  assisted  b}'  such  a  character  in  such  a  si- 
tuation. Lord  Eldon  had  much  experience  in  Irish  Appeals,  which 
supplied  him  with  knov\ ledge  of  the  peculiar  equity  of  Ireland  ; 
but  his  removal  from  the  woolsack,  and  his  age,  terminate  or  must 
soon  terminate  his  functions  in  that  department.  Lord  Redesdale 
had  a  still  greater  advantage  over  Lord  Eldon,  because  he  super- 
added to  the  knowledge  of  an  English  equity  lawyer,  the  experi- 
ence of  an  Irish  Equity  Judge  ;  on  him  alone  the  decisions  of  that 
court  of  appeal  seem  now  entirely  to  devolve — a  weight  which,  if 
possible,  never  should  be  cast  on  the  shoulders  of  an  individual  now 
fast  sinking  in  the  wane  of  life  ;  indeed  it  is  a  disadvantage  that 
the  decrees  of  the  two  highest  equity  courts  oi  Ireland  should  be 
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c.  pays  bis  fines  respondent's  ancestor,  who  had  become  entitled  to  the  be- 
and  renews  with  ^^g^  ^f  jj^^^  agreement.  The  indenture,  dated  9th  January, 

Jdi   but  U.  never  " .  ,  *' 

renews  with  A.  1761,  after  reciting  tlie  death  of  the  cestui  que  vies  on  the 
Arepresentative  Original  lease,  and  the  nomination  of  a  new  life,  (that  of 
of  A.  in  1793,  Burke's  son,)  witnessed,  that  in  pursuance  of  the  agree- 
accepts  some       ment,  and  in  consideration  of  a  £25  fine,  then  paid  on  the 

mone}'  from  C.      .  ' .  r       i  ^■r  t      i        i         •       i       i        i        i 

towards  the  dis-  insertion   ot    the  new    hie,    iSlash    demised    the  lands  to 

charge  of  the  Burke  for  three  lives,  with  covenant  for  perpetual  renewal, 

fines  due  from  at  a  rent   of  £102  10s.     Burke  covenanted,    within   six 

demands°for^*  months  after  the  expiration  of  any  of  the  lives,   to  name 

payment  of  the  another   life;    and    pay   the  fine;  and   Nash  covenanted, 

whole  of  the  in  three  months  after  a  life  so  nominated  and  fine  paid,  to 

fines byC. which  renew  with  the  head  landlord  at    Burke's  expense.     The 

comviX   with^**  indenture  contained  a  proviso  that,  in  case  Burke  neglected 

.  .       .  ,  '  to  nominate  a  life  within  six  months,  Nash  should  be  at  li- 

mandofthe  berty  to  nominate  to   the  head  landlord  any  life  he  might 

fines  made  by  a  think  proper :  and  Burke  covenanted  to  pay  interest  to  Nash 

representative  on  any  of  the  fines  that  might  be  advanced  by  Nash  to  the 

of  A.  in  1799.  original  lessee  before  payment  by  Burke  to  Nash.  The  last 

against  C,  who        ^  •=■,  .  .».'',  ■    •       i    i  ^^     ^    •        ,  ^mo 

does  nothing  for  ^^  the  cestui  que  Vies  m  the  original  lease  died  in    1772, 
nine  months        and,   in  point  of  fact,  the  lease  never  was  renewed  with  the 
after  demand,      the  head  landlord, 
and  then  makes  ^j^^  appellant  became  entitled  to  the  lands  as   head 

an  illusory  ten-       ,        ,,        ,   .  '  '  i        ^        ■        n  t-i  i  i  n      i  7 

der,  which  is  landlord  HI  1799,  by  demise  irom  Edward  Brabazon  :  ana 
not  accepted.       having  been  unable  to  discover  the  representatives  of  Nash, 


liable  to  reversal  from  a  single  opinion  whose  fallibility  must  be 
every  day  increasing.  Lord  Plunket  would  have  brought  to  this 
situation  two  advantages  greater  than  either,  perhaps  than  both  of 
the  two  last-mentioned  judicial  lords  ;  he  would  have  increased 
the  strength  as  well  as  multiplied  the  survivorship  of  this  practical 
tribunal  in  the  House  of  Lords,  and  of  course  have  widened  the 
opportunity  of  supplying  hereafter  judicial  successors  to  those 
vacancies  so  likely  to  occur;  hut  Lord  Plunket  is  not  so  placed, 
and  Lord  Eldon  is  in  a  great  measure  displaced  from  that  tribunal ; 
and  Lord  Redesdale  cannot  in  course  long  fill  that  situation, 
and  is  not  particularly  bound  to  its  duties  by  any  appointment  or 
obligation  more  than  that  of  any  young  lord  of  Parliament  who  took 
the  oaths  during  the  last  session.  Therefore,  as  the  non-appointment 
of  Lord  Plunket  to  the  Chancellorship  of  Ireland  has  been  a 
great  loss  to  Ireland,  so  his  retirement  from  the  Mastership  of  the 
Rolls  in  England  has  been  a  great  loss  to  both  countries ;  and 
his  translation  from  thence  to  the  Common  Pleas  of  Ireland,  is  not 
only  a  great  loss  and  injury  to  himself,  but  a  considerable  loss  and 
injury  to  the  empire  at  large. 
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he  by  advice  of  counsel,  calculated  the  renewal  fines  up  to  Held,  by  the 
the  2.jth  Feb.  ISOI,  and  executed  a  power  of  attorney    to  House  of  Lords, 
one  Dowlin^,  authorizing  him  to  demand  and  receive  the  that  imcier  these 
fines.     On  the  27th  Feb.   1801,  Dowling,  accompanied  by  ^'^^"^tanc^^ 

1  II  1      I        1  1     1  r  11  1    <^- nail  no  claim 

the  appellant,  went  to  the  lands,  and  there  a  lormal  demand  i,,  equity  to  a 
of  the  fines  was  made  from  the  principal  occupier,   and  renewal. 
also  from  che  other  occupying  tenants:  and  a  notice  of  the  i^erLordKe- 
demand  was  then  also  served   by  Dowlinc;  on  the  several  /*,  j*^'    "^  .'"^" 

1      1-  ^^IT^^      t^      i  i  i         .      r     i  mal  demand  is 

tenants,    mcludnig    Milo  liurke,   the  respondent  s  lather,  „ot  necessary 
who  was  then  in  possession;  and  a  copy  of  the  calculation  under UieTe- 
of  the  renewal  fines  was  also  served  on   Burke.     The  ap-  "antiyAct.  The 
pellant  caused  a  notice  of  the   demand  to  be  published  in    ' "'' "'e^Q'ng  o 

1        T-^     I  1-  1    T  1  /-^  1  1    n/r         1  .       t"®   tenantry 

the  Dubhn  and  London  Oazettes  on  the  5th  March,  1801,  Act  is  to  de- 
which  was  continued  for  two  months  from  that  time.     On  dare  what  was 
the  24th  March,    1801,  M.  Burke  furnished  the  appellant  Jhe  equity  of 
with  an  account  of  money  paid  by  him  from  1774  to  1799,  /^'''"^7'!!' 

iT-ii  r  "^  t-    ,     ■  11         -niii    J  espect  to  these 

to  the  Brabazons,  irom  which  it  appeared  that  Burke  had  leases,  before 
paid  considerably  more  than  his  own  rent ;  and  he  alleged  the  statute. 
that  the  excess    was   paid    on    account    of  renewal   fines.  }^ ''en  a  demand 
Burke  however  took  no  step  towards  settling  the  account  ne'^ect'^'t"'^ 
till  the  27th  November,  1801,  on  which  day  he  made  what  when  it  goes^' 
was  called  a  tender  of  the  fines,  taking  credit  for  the  sum  beyond  what  is 
alleged  to  have  been  paid  by  him  to  the  Brabazons  beyond  ^  reasonable 
his  own  rent.     The  tender  consisted  of  eight  notes  of  the  ^^^t°^^^^' 
Bank  of  L'cland,  two  notes  of  Messrs.   Finlay  and  Co.,  be  mere  neglect 
and  seven  bills  of  exchange  accepted  by  several  persons  in  and  becomes 
trade  in  Dublin,  some  of  which  bills  were  then  over  due,  ^^'"""J-    What 
and  in    the  hands  of   the  holder,  dishonoured.       When  j-n^e'frT^-'^ 
Burke  made  this  tender  he  was  accompanied  by  his  law  ment  mus^t^de- 
agent,  Mr,  E.  Kirby,  who  had  been  agent  for  E.  Brabazon,  pendon  circum- 
the  devisor  of  the  appellant.     The  appellant  took  a  memo-  stances,  and  no 
randum  of  the  particulars   of  each  note  and  bill,   and  of  a'^^^'^.^J""*' 
the  dates  of  the  bills,  and  asked  Burke  whether  he  had  any  cases  can^whh 
more  to  say,  and  Burke  answered  that  he  had  not.  justice  be  fixed. 

In  M.  T.  1801,  the  appellant   brought  an    ejectment  '^'''ough  a  formal 
against  Burke;  and  on   the  4th  December,  1801,  Burke  t™arv' "°^ 
filed  his  bill  in  the  court  of  Exchequer,   stating,  that  in  wiien  such  aVe- 
1780   W.  Brabazon,  then  the  head  landlord,  had  agreed  mand  is  made, 
to  accept  Nash's  profit  rent  in  discharge  of  the  arrears  of  ^-''^  P'''o>'  <^e- 
the  head  rent  and  renewal  fines;   and  that  from   1782    the  ^'"^g'j"^^ 
head  and  profit  rents  had  been  regularly  paid  ;  and  t/iat  hi  time  is  to  be 
1793  E.  BjabazoUy  the  son  of  William^  had  distinctly  agreed  computed  from 
to  accept  oj  this  mode  oj  payment,  so  that  the  forfeiture  was  ^^^  period  of 
waived  ;  and  praying  that  the  appellant,  or  the  heir  at  law  ^''^  fcrmai  dc- 

c   -T'     n      I  ^  I       I         1       ^'^  1  T.      1  inand :  but  prior 

ot  t,.  brabazon,  niiglit  be  decreed  to  execute  to  Burke,  demands  are  to 
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be  taken  into 
account  in  con- 
sidering what 
is  a  reasonable 
time  after  tiie 
formal  demand. 
When  the  first 
lessee  receives 
the  fines  from 
his  under-tenant, 
and  neglects  to 
pay  them  to  the 
head  landlord, 
that  is  fraud  in 
the  first  lessee, 
who  is  therefore 
not  entitled  to 
a  renewal,  and 
the  remedy  of 
the  Under-tenant 
is  against  the 
first  lessee,  and 
not  against  the 
head  landlord. 
The  landlord, 
in  making  tlie 
demand,  is  not 
bound  to  state 
the  precise  sum 
due,  nor  to  make 
a  demand  upon, 
or  give  notice 
1o,  every  indivi- 
dual interested 
in  the  subject. 
The  original  de- 
sign of  these 
leases  was  the 
better  cultiva- 
tion of  inferior 
lands  and  the 
more  eas3'  re- 
covery of  the 
rent,  &c. 


as  trustee  for  the  heir  or  representative  of  Nash,  a  renewal 
of  the  oriirinal  lease,  and  for  an  account  and  injunction. 
To  this  bill  none  of  the  Nashes  were  parties.  The  appel- 
lant in  his  answer  insisted  that  there  had  been  such  laches 
and  neglect  on  the  part  of  the  Nashes,  and  those  deriving 
under  them,  as  amounted  to  gross  fraud,  and  that  the  right 
of  renewal  was  forfeited,  particularly  by  the  lapse  of  ten 
months  from  the  time  of  demand  and  notice,  without  any 
attempt  to  pay  the  fines,  except  the  illusory  tender  in  1801. 

Burke  then  in  July,  1802,  filed  an  amended  bill,  making 
the  representatives  of  Nash,  parties,  in  which  it  was  stated, 
that  by  an  agreement  in  writing,  executed  in  1782,  Nash 
consented  to  assign  his  profit  rent  to  W.  Brabazon  until 
the  arrears  of  the  head  rent  should  be  discharged  :  a  state- 
ment differing  from  that  made  in  the  original  bill,  inasmuch 
as  it  was  not  alleged  in  the  amended  bill  that,  in  the  agree- 
ment witji  W,  Brabazon,  any  thing  was  said  respecting  the 
renewal  fines.  The  consent  of  E.  Brabazon  in  1793,  to 
accept  the  profit  rent  in  discharge  both  of  arrears  of  head 
rent,  and  renewal  fines,  was  stated  as  before;  and  the  prayer 
was  the  same  as  in  the  original  bill.  Answers  having  been 
put  in,  and  the  cause  revived  by  the  respondent  on  the 
death  of  his  father,  issue  was  joined  and  witnesses  examined. 

The  only  evidence  material  to  be  noticed  for  the  pre- 
sent purpose  is  that  of  the  law  agent  for  the  plaintiff,  Mr. 
E.  Kirby,  who  had  been  the  law  agent  of  E.  Brabazon  re- 
lative to  the  transaction  of  1793.  He  stated,  that  in  con- 
sequence of  letters  written  by  him,  at  the  desire  of  E. 
Brabazon,  to  M.  Burke,  requiring  Burke  to  settle  an  ac- 
count of  arrears  of  rent  due  from  the  Nashes,  a  meeting 
took  place  in  May,  1793,  between  Burke  and  Brabazon, 
at  which  he,  Kirby,  was  present ;  and  it  then  appeared 
that  all  arrears  of  rent  had  been  paid  up  to  Nov.  1792, 
with  an  over  payment  of  £100;  that  E.  Brabazon  said, 
"  he  would  allow  the  over  payment  out  of  the  renewal 
fines  due  by  the  Nashes  to  him  for  the  lands,  whereupon 
deponent  did  then  communicate  to  Burke  that  said  Ed- 
ward would  expect  immediate  payment  of  all  renewal  fines 
due  to  him  from  the  Nash  family,  and  that  renewals  should 
be  at  once  taken  out,  or  words  to  that  effect;  to  which  the 
said  Milo  replied,  that  his  father  had  paid  up  all  renewal 
fines  due  by  said  Burke  to  the  Nash  family,  and  obtained 
ren-ular  renewals  of  said  premises,  and  that  said  Burke  had 
then  a  renewal  executed  by  J.  Nash,  for  three  lives,  all  of 
whom  he  alleged  were  then  living ;  and  sailh,  said  Burke 
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did  then  produce  to  said  Edward  and  to  deponent  a  deed 
or  iiistrunient  engrossed  on  paper,   purporting  to  be  a  re- 
newal of  said  lands,  executed   by  said  Nash,  wiicrein  said 
M.  Burke,  W.  Burke,  ancl  John  Burke,  said  INIilo's  father 
and  brother,  as  deponent  believes,  appeared  to  be  the  lives 
named  therein  ;  and  believes  the  said   William  and  John 
were  then  and  still  are  living.     Saith,  on  the  production  of 
said  deed  or  renewal,   said  Edward  expressed    much  dis- 
pleasure that  the  Nash  family  should   receive  the  renewal 
fines  from  said  Burke,  their  under-tenant,  and  execute  re- 
newals without  paying  his,  said  Edward's  family  or  him- 
self, their  renewal  fines,  though  the  renewal  fines  payable 
by  Burke,  on  the  fall  of  each  life,  to  said  Nashes,  was  same 
as  was  payable  by  the  Nashes  under  their  lease.     Saith, 
said  Burke,  under  apparent  distress  of  mind,  informed  said 
Edward,  that  he  had  a  family  of  eight  or  ten  children,  and 
that  he  would  be  ruined  if  the  said  Edward  would  seek  to 
enforce  from  him  payment  of  the  renewal  fines,  then  ap- 
pearing due  to  him ;  upon  which  said  Edward,  with  strong       ' 
expression  of  feeling  and    kind   disposition  towai'ds    said 
Burke,  declared  he  would  not  take  advantage  of  him,  and 
that  for  the  present  he  would  not  proceed  for  payment  of 
said  fines  ;  idiereupon  deponent  or  said  Edivard,  desired  said 
Burke  shoiddf  as  soon  as  he  cotdd,  eyideavour  to  make  np  the 
amount   of  the  renewal  fines,  for  that  he,  Mr.  Brabazon, 
woidd  not  pay  any  compliment  to  the  Nash  family.     And 
that  deponent  did  then  ask  said   Edward,  whether,  as  all 
arrears  of  rent  were  then  paid  up,  deponent  should  conti- 
nue to  receive  from  said  Burke  the  profit  rent  of  £52   lOs. 
a  year,  arising  out  of  said  lands,  to  said  Nashes,    which 
said  Edward  desired   deponent  to  do,  saying,  he  would 
allow  such  payments  out  of  the  renewal  fines."     And  then, 
after  adverting  to  some  matters  of  account,  he  proceeded 
thus:  "  Saith,  that  prior  to  May,  1793,  deponent  believes 
he  got  instructions  from  said  E.  Brabazon  to  demand  or 
enforce  renewal  fines  from  the  Nash  family ;  inconsequence 
whereof  deponent  did,  as  he  verily  believes,  apply  to  M. 
Burke,  deceased,  and  also  to  Mary  Nash,    the  widow  of 
James   Nash,  for  payment   thereof.     Saith,  that  from  1st 
May,  1793,  till  within  a  month  of  said  Edward's  death,  as 
deponent   best  recollects,  said  Edward  never  did>  to  this 
deponent's  knowledge,  direct  deponent  to  take  proceedings 
to  evict  the  interest  in  the  lands  in  the  pleadings  mentioned, 
in  case  said  renewal  fines  were  not  paid  ;  but  saith  that  in 
the  latter  end  of  November,  or  beginning  of  December, 
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1799,  said  Edward,  in  conversation,  told  deponent  that  he 
wanted  a  new  coach ;    in   answer  to  which,  deponent  told 
him  he  could   easily  get   one;  to  which  said  Edward  re- 
plied, that  he  would  not  go  in  debt  for  a  coach,  but  that 
he  would  insist  on  Burke's  paying  as  much  on   account  of 
the  renewal  fines  as  would  purchase  one,  otherwise,  that 
he  would  insist  on   payment  of  the  entire,-  or   evict  the 
lease,  or  words   to  that  effect.     And  saith,  deponent  did, 
immediately  after  such  conversation,  write  to  the  said  M. 
Burke,  unless  he  did  then,  without  delay,   remit  two  hun- 
dred guineas,  as  he  best  recollects  and  believes,  on  account 
of  the  fines  due  for  said  lands  to  deponent,  deponent  would 
discontinue  to  receive  Nash's  profit  rent ;  but  saith   said 
Burke  did  not  remit  one  shilling  more  than  his  usual  pay- 
ments of  the   head  rent,  and  some  part  of  Nash's  profit 
rent."     And,  in  his  cross-examination,  the  witness  made 
the    following  statement   with    respect   to   renewal   fines : 
**  Saith,  that  prior  to  the  month  of  May,  1793,  deponent 
was  directed   by  E.  Brabazon,  deceased,    either  to    apply 
for,  or  enforce  the  payment  of  the  renewal  fines  and  arrears 
of  rent,  if  any  arrears  were  due,  on  the  lands  in  the  plead- 
ings mentioned,  from   the   Nash  family  and    said  Milo ; 
saith,  he  recollects  to  have  received  such  instructions  sub- 
sequent to  1st  November,    1799,  but  does  not  recollect  to 
have  received  any  such  instructions  in  the  interval  between 
May,  1793,  and  November,  1799;  does  not   recollect  that 
any  person  was  present  when  he  received  such  instructions 
or  directions  ;  believes  he  answered  on  both  such  occasions 
that  he  would  do  as  he  was  so  directed  ;  saith,  that  it  was 
in  consequence  of  deponent's  application  to  M.  Burke,  ac- 
cording to  the  first  direction  he  received  from  E.  Brabazon 
on  the  subject,  that  a  meeting  took  place  on  the  1st  of  May, 
1792,  between  said  Edward  and  Milo  at  Tara,  where  an 
account  was  stated  of  the  payments   made  by  said  Milo, 
on  account  of  the  rents  of  the  lands  in  the  pleadings  men- 
tioned; saith,  deponent  hath  no  recollection,  nor  does  he 
believe  that  said  Edward,   on  any  occasion,  complained  to 
deponent,  or  in  his  presence,  that  no  proceedings  had  bee?i 
taken  for  the  recovery  of  the  said  rent  or  fines,   or  made 
any  complaint  of  that  or  a  similar   nature  to  deponent's 
knowledge  or  belief." 

The  amount  of  this  evidence,  as  understood  in  the 
House  of  Lords,  was,  that  E.  Brabazon  had  accepted  some 
money,  part  of  the  profit  rent,  on  account  of  the  renewal 
fines,  but  that  he  had  not  agreed  that  the  whole  should  be 


LAW  OF  RENEWALS.  273 

gradually  liquidated  by  payment  to  him  of  the  profit  rent, 
and  that  he  had  on  the  contrary  insisted  upon  payment 
of  the  fines  in  a  different  mode,  but  without  effect.  The 
court  below,  however,  seems  to  have  been  of  opinion  that 
if  E.  Brabazon  accepted  from  Burke  any  part  of  the  profit 
rent  on  account  of  the  fines,  he  thereby  bound  himself  to 
accept  the  whole  in  that  mode  of  payment,  and  had  waived 
the  forfeiture;  and  that  the  cause  hinged  upon  the  point 
whether  E.  Brabazon  had  not  thus  accepted  money  from 
Burke;  and  the  court  tendered  an  issue  to  the  defendant 
(appellant.  Barret,)  to  try  that  question,  which  issue  Bar-  ^s&ue. 
rett  declined  to  accept ;  and  the  court  seems  therefore  to 
have  decided  as  if  the  question  had  been  tried,  and  the  ver- 
dict had  been  against  him.  The  decree  was  as  follows : 
*'  That  the  appellant  having  declined  to  accept  an  issue 
to  try  and  inquire  whether  E,  Brabazon,  in  the  pleadings 
mentioned,  did  at  any  time,  and  when,  receive  any  and 
what  sums  of  money  out  of  the  lands  comprised  in  the  lease 
of  2c{d  December,  1713,  for  or  on  accouut  of  the  renewal 
or  septennial  fines  ilue  under  said  lease;  that  it  appears  to 
the  court,  that  W.  Brabazon,  in  the  pleadings  mentioned, 
and  the  said  E.  Brabazon,  were  respectively  in  receipt  of 
the  rent  of  X'102  10s.  a  year,  in  pleadings  mentioned, 
from 'the  10th  December,  1782,  to  the  30th  December, 
1799,  first  in  discharge  of  the  rent  and  arrears  of  rent  due 
to  them,  and  next  in  and  towards  satisfaction  of  the  re- 
newal and  septennial  fines,  and  the  interest  thereon  ;  there- 
fore let  the  officer  inquire  and  report  the  amount  of  all 
sums  so  received  by  the  said  W.  and  E.  Brabazon  out  of 
the  said  lands,  during  the  period  aforesaid,  and  let  him 
apply  the  same  as  received,  first  in  discharge  of  rent  and 
receiver's  fees,  and  arrears  of  rent  due,  and  then  in  dis- 
charge of  the  renewal  and  septennial  fines  and  interest 
thereon  ;  and  let  him  strike  a  balance  on  the  foot  of  such 
fines,  septennial,  fines,  and  interests,  on  27th  Feb.  1801  ; 
and  in  taking  such  accounts  of  fines,  and  septennial  fines, 
and  interest,  (the  parties  admitting  that  Brabazon  Pon- 
sonby,  Earl  of  Besborough,  died  on  the  15th  July,  1758, 
and  that  Chadworth  Brabazon,  Earl  of  Meath,  died  Htli 
May,  1763,  and  that  Edward  Brabazon,  Earl  of  Meath, 
died  22d  Nov.,  1772  ;  and  it  appearing  that  the  said  tenant 
has  twelve  months  time  to  nominate  a  new  life  in  the  place 
and  stead  of  any  life  named  in  said  lease  of  the  23d  Dec. 
1713,  that  should  happen  to  fall,  and  so  from  time  to  time 
upon  all  subsequent  renewals,)  let  the  officer  charge  one 
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fine  of  Ji^'i,  with  interest  iVoiu  the  15th  July,  1759,  and 
another  fine,  of  £25,  with  interest  from  tlie  14th  May, 
1764',  and  another  fine  of  £25  with  interest  from  the  22cl 
November,  1773;  and  so,  at  the  end  of  every  eight  years 
from  the  then  periods  hist-mentioned,  let  him  charge  addi- 
tional fines  of  c£25,  each  with  interest;  and  let  the  officer 
distinguish  and  report  how  much  of  the  balance  which  will 
appear  to  be  due  for  renewal  and  septennial  fines,  and  in- 
terest thereon,  upon  the  said  27lh  of  February,  1801,  ac- 
cording to  the  directions  aforesaid,  is  composed  of  renewal 
and  septennial  fines  which  became  payable  to  the  said  Earl 
of  Meath,  the  lessor,  during  his  life-time,  with  interest  for 
the  same,  and  how  much  thereof  is  composed  of  renewal  and 
septennial  fines  which  became  due  in  the  time  of  W.  Bra- 
bazon  during  his  life-time,  with  interest  for  the  same,  and 
liow  much  thereof  is  composed  of  fines  which  became  pay- 
able to  the  said  E.  Brabazon  during  his  life-time,  with  in- 
terest for  the  same,  and  how  much  thereof  is  composed  of 
fines  due  to  the  defendant,  Roger  Barrett  (the  appellant,) 
in  his  own  right,  as  the  devisee  of  the  said  Edward,  and 
reserve  all  equity  between  the  parties,  and  all  further 
directions  until  the  return  of  the  report." 

The  officer  having  made  his  report,  a  ^nal  decree  was 
pronounced  on  the  24th  June,  1812,  whereby  the  appel- 
lant was  ordered  to  execute  a  renewal  of  the  lease  to  Mary- 
Nash,  widow,  and  Richard  Harold,  the  surviving  trustee 
named  in  the  will  of  James  Nash,  deceased,  &c.  From  these 
Barrett  appealed. 

Si}-  S.  Romillij  and  Mr.  Roupell,  for  the  appellant ;  Mr. 
Hart  and  Mr.  Wetherall,    for   the  respondent. 

Lord  Eldon  (Chancellor.)  In  this  case  the  court  of 
Exchequer  pronounced  a  decree  reciting,  '*  That  Barrett 
having  declined  to  accept  an  issue  to  try  and  inquire  whe- 
ther E.  Brabazon,  in  the  pleadings  mentioned,  did  at  any- 
time and  when  receive  any  and  what  sums  of  money  out  of 
the  lands  comprised  in  the  lease  of  23d  December,  1713, 
for  or  on  account  of  the  renewal  or  septennial  fines  due 
under  the  said  lease,  &c."  and  afterwards,  a  decree  was 
pronounced,  giving  Burke  the  benefit  of  the  act  usually 
„       ,   ,  J       called    the   Tenantry  Act.     The    court    below,    therefore. 

Ground  of  de-  i     i  i  •     -  •    i  <-    i  \ 

oisiou  below,  proceeded  on  this  issue  as  an  essential  part  or  liie  case  j  and 
that  Barrett  they  seem  to  have  thought  that,  as  the  appellant  had  de- 
had  declined  to  clined  to  accept  it,  the  case  was  to  be  taken  as  if  the  issue 
accept  an  issue  j^^^j  t^^^^  ^^.j^^  ^^^^  fouud  against  him  ;  and  on  that  ground 

to  try  WD6tD6r  .  .  ^ 

E.  Brabazon  ^^^^y  gave  relief.  On  looking  at  the  bill  and  the  answer, 
had  received      and  at  the  evidence  of  Kirby,  and  considering  with  whom 
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iie  was  connected  at  the  time  of  the  latter  part  of  these  pro-  an^-  payments 
ceedings,  and  with  whom  lie  liatl  been  before  connected  ;  ""  account  of 
and  considerinfr  the  evidence  altogether,   and   the  whole  '■^"^'^^'  '^""^*- 
circumstances  of  the  case,    I  am  of  opinion  that   no  ^uch 
issue  ought  lo  have  been  dircclcti;  and  if  I  rightly  under- 
stand the  Tenantry  Act,  though  that  issue  had  been  tried 
and  found   against  the  appellant,  it   would  not   have  been 
conclusive  against  him. 

Looking  at  the  Tenantry  Act  only,    I  cannot  in    that  ji,at  i^^^^ 
view  of  the  case  consider  this   as   a  case  of  mere  neglect;  ought notto be 
and  it  would  be  mischievous  not  to  distinguish  between  <iirected,  and 
cases  of  mere  neglect,   and  cases  of  wilful   neglect.     The  [''""gh't^ad 

D6Gn  lonnd 

tenant  was  in   possession,   and   knew  the  cestui  que  vies  ,•  against  the 
nnd  he  transacts  with  his  immediate  landlord,  paying  him  appellant, it 
the  fines,  while  no  care  was  taken  to  pay  what  was  due  to  would  not  have 
liiG  original  lessor.     In  this  case  also  a  demand  was  made,  ''een couclusne 

1  .  11  1    •  1  •  1  1  against  him. 

and  not  acceded  to  ;  and  it  cannot  be  considered  as  a  case      . 

^c  ^ .„ 1      .  ~  This  not  a  case 

or  mere  neelect.  f  ,    . 

.  »  ^        r  •    •  t  1        of  mere  neglect. 

1  nave  stated  the  grounds  oi  my  opinion  very  short! v,  r»        i      i 

,  ,  ^    ,         .       .    ,      "^       ^     ,  .    ,     .     y    ^  ,  '  !    Demand  made 

because  the  reasons  and  principles  on  y  inch  it  is  rounded  and  uotcom- 
will  probably  be  stated  and  explained   at  large,  and  much  plied  with, 
better,  by  a  noble  lord  who  presided  for  some  time  in  the 
court  of  Chancery  in  Ireland. 

Lord  Rcdcsdale.  I  am  clearly  of  opinion  that  the  de- 
crees ought  to  be  reversed.  The  issue  had  no  tendency  to 
decide  the  case.  The  issue  was  "  whether  E.  Brabazon,  in 
the  pleadings  mentioned,  did,  at  any  time  and  when,  re- 
ceive any  and  what  sums  of  money  out  of  the  lands  com- 
prised in  the  lease  of  23d  December,  1713,  for  or  on 
account  of  the  renewal  or  septennial  fines  due  under  the 
said  lease."  That  was  a  question  which  would  not  decide 
the  case;  for  though  some  sums  had  been  paid  to  E.  Bra-  The  issue  not 
bazon  on  account  of  the  fines,  that  would  not  decide  whe-     ^*='*'^^  °   "'^ 

I  ,  111  £•     I  case,  for  though 

Ihcr  there  was  such  neglect  on  the  part  or  the  tenant,  as  ^^^^  sm^s 
ought  to  deprive  him  of  the  benefit  of  renewal.     The  issue  might  have  been 
has  not  been  proposed  according  to  the  case  contended  for  paid  to  E.  Bra- 
on  the  part  of  the  respondent,  that  is,  a  case  of  contract,  and  ^fX^finer""' 
that,  such  being  \\\e.  agreement  entered  into  between  him  and  there  might  still 
Brabazon,  the  representatives  of  Brabazon  were  bound  to  re-  have  been  wil- 
new  according  to  that  agreement.  That  has  been  contended  fni  neglect  on 
on  the  part  of  the  respondent.      The  issue  however  is  not  \  ^  P^'"'''^  t''® 

P11--  1  1-11  1  1        tenant. 

or  that  description,   but  one  whicli  has  no  tendency  to  de- 
cide the  case. 

But  it  is  clear  from  Kirby's  evidence  that  there  was  no  j^^  ^eal  nature 
such  agreement.  Tiie  evidence  amounted  only  to  this,  that  and  effect  of 
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the  Iransaction 
of  1793. 


Tlie  Tenantry 
Act.   It  is  a  de- 
claratory act, 
declaring  wliat 
was  the  equity 
of  Ireland  be- 
fore it  passed. 
Demand,  ne- 
glect, reasona- 
able. 


No  precise  time 
for  renewing 
.■jfter  demand 
can  be  fixed. 
What  is  a  rea- 
sonable time 
lnu^t  depend 
on  the  circum- 
stances of  each 
case. 


E.  Brabazon  consents  to  apply  what  he  received  beyond  the 
arrears  of  the  head  rent  towards  the  discharge  of  what  was 
due  to  him  on  account  of  the  fines.  But  there  was  no 
contract  that  he  would  not  call  for  the  fines  in  nny  other 
manner;  and  it  appears  from  Kirby's  evidence,  that  he  did 
in  fact  call  for  the  fines  in  another  manner :  so  that  the 
ground  on  which  the  court  of  Exchequer  proceeded  is  not  a 
just  ground.  The  only  question  is,  whether  the  tenant,  having 
clearly  lost  his  legal  right,  ought  to  have  the  relief  which,  by 
the  practice  of  the  courts  of  Equity  in  Ireland,  was  given, 
before  the  Tenantry  Act  was  passed  ;  for  the  true  meaning  of 
the  Tenantry  Act  is  to  declare  what  was  the  equity  of  Ireland 
before  the  statute.  It  is  merely  a  declaratory  act.  The  act  it- 
self recites  what  was  the  practice  of  the  courts  of  Equity  in 
Ireland  before  it  passed.  When  the  case  was  one  of  simple 
neglect  it  was  relieveable.  Where  the  case  went  beyond 
simple  neglect,  it  wa-?  not  the  practice  in  equity  to  relieve. 
In  my  humble  opinion,  and  I  have  frequently  had  oc- 
casion to  consider  this  act,  the  meaning  of  it  is,  that  the 
moment  a  demand  is  made,  the  neglect,  when  it  goes  be- 
yond what  is  a  reasonable  time  for  payment,  ceases  to  be 
mere  neglect,  and  becomes  wilful.  Lord  Clare  had  the 
same  view  of  the  meaning  of  the  act,  "  Reasonable  jtime,'* 
lie  says,  {Freeman  v.  Boyle,  ante  152,)  "  within  the  act  shall 
be  deemed  only  that  time  which  is  necessary  to  give  the 
tenant  full  opportunity  for  ascertaining  when  the  cestui  que 
vies  died,  for  computing  the  amount  of  the  fines  due,  and 
for  preparing  the  leases.  The  precise  time  cannot  be  de- 
fined." That  I  take  to  be  the  true  meaning  of  the  act; 
and  it  must  depend  upon  the  particular  circumstance  of 
each  case,  whether  the  tenant  has  applied  for  renewal  within 
the  proper  time.  It  has  been  contended  that  some  precise 
time  ought  to  be  fixed.  But  the  circumstances  are  so  va- 
rious  that  it  would  be  doing  great  injustice  to  the  tenants 
to  fix  any  precise  time.  Every  case  is  different  in  its  cir- 
cumstances, and  a  singular  circumstance  in  the  present 
case  is,  that  the  only  person  who  had  the  means  of  making 
up  the  account  is  agent  for  the  lessee,  and  had  been  agent 
for  the  lessor ;  and  he  had  in  his  possession  all  the  docu- 
ments necessary  for  the  purpose  of  making  up  the  account, 
and  he  might  have  done  it  in  a  short  time.  In  the  case  of 
Jackson  v.  Saunders,  ante,  I  was  of  opinion,  and  that  opi- 
nion was  confirmed  by  the  decision  of  this  House,  that  four 
months,  or  from  four  to  five  months,  was,  under  the  cir- 
cumstances, an  unreasonable  time;  and  the  circumstances 
then  were,  the  frequently  calling  tor  the  fines  before  a  for- 
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mal  demand  made.     In  looking  at  the  act,  it  does  not  ap-  a  formal  dc- 
pcar  that  any  formal  demand  is  necesssary ;  but  the  party  "''""^  ""'.'"'" 
having  made  it,  the  time  is  to  be  computed  from   the  pe-  ^"en*^niLie", the 
riod  of  that  demand :  and  the  prior  demands  are  waved  by  time  is  to  be 
the  subsequent  formal  demand  if  the  fines  are  paid  within  a  computedfrom 
reasonable  time  after  demand.     But  then  I  think,  it  is   to  tj-e  period  of 

I  •  1  1       1         r-  J  1  A  -^i  c  that  demand. 

be  considered  what  former  demands  were  made  with  refer-  g^^  ^^-^^^  j^. 
encc  to  the  point  of  neglect,  and  the  question  what  is  a  mands  to  be 
reasonable  time  after  the  formal  demand.  taken  into  ac- 

In  this  case  it  appears  from  the  evidence  of  Kirby,  who  ^°°P* '"  f""*.'" 

,   .        ,  .  ,'  '       .  .  1  •    I      T    I  I-  1      deriDE;  what  is 

Stood  in  the  singular  situation   which  1  have   mentioned,  a  reasonable 
that  demands  were  made  several  years  before,   and  that  on  time  after  a  for- 
Burke's  representing  that  he  had    paid    the   fines   to  the  mal  demand. 
Nashes,  E.  Brabazon  consented  to  give  some  indulgence  to 
Burke,  and  to    receive  the  profit  rent;    and   then   Kirby 
states,  "  whereupon  the  deponent  or  the  said  Edward  Bra- 
bazon  desired   that  the  said  Burke   should,  as  soon  as  he 
could,   endeavour  to  make  up  the  amount  of  the   renewal 
fines;  for  that  he,  Mr.  Brabazon,  "jouuldnot  jm^  any  compli- 
ment to  the  Nash  familij.     Brabazon  had  given  the  indul- 
gence merely  out  of  compassion  to  Burke,  Nash   having  Nasii  receives 
received  the  fines  from  Burke  without  paying  to  Brabazon  ^';^  ''"•^^  '^'■°'" 
what  he  had  so  received,  which  was  a  fraud  on  the  part  of  andToernotTry 
Nash  ;  so  that  it  comes  to  the  ground  on  which  Lord  Thur-  them  to  bis 
low  rested  in  the  case  of  Lady  Ross,  [Baieman  v.  Murray^  landlord:  this 
ante^  74-,)  which  was  misunderstood  by  Lord  LifFord,  and  '« fraud  m  Nash, 
which,  by  the  by,  produced  the  Tenantry  Act.  The  ground  j^^!)*,^  ""l^  ^^^^^ 
on  which   that  case  was  decided,  and  which  was  misunder-  claim  to  a  re- 
stood  by  Lord  Lifford,  was,  that  the  agent  for  Lady  Ross  newai. 
had  called  upon  the  other  lessees  to  pay  their  fines,  and  he 
himself  had  not  paid  them,  though  the  lives  had  dropped, 
which  was  a  fraud.     So   here  it  was  a  fraud   in  Nash,   the 
receiving  the  fines  from  his  own  under-tenant,  without  pay- 
ing them  over  to  Brabazon.     It  is  clear  then  that  the  Nash 
family  would  not  be  entitled  to   renewal  at  their  own  suit, 
and  yet  this  decree  gives  it  ihem  at  the  suit  of  Burke. 

All  therefore  we  have  to  inquire  into  is,  whether  Burke  .State  of  the 
was  guilty  of  wilful  neglect  after  the  demand   was  made.  ^'^"^^  ^*  *° 
The  first  demand  was  made  in  1792,  and  no  such  arrange-     ".'  ^' 
ment  as  that  contended  for  took  place  with  respect  to   the     """^  ^"'*"  *' 
profit  rent.     That  appears  by  Kirby's  evidence.     Then  the 
profit  rent  continues,  however,   to   be   received,    and    no 
further  demand  is  made  till  shortly  before  the  death  of  E. 
Brabazon,   v/hen,   as  Kirby  slates,   Brabazon  said  that  he 
wanted  a  new  coach,  and  would  insist  on  Burke's  paying 
as  much,  on  account  of  the   renewal  fine*,  as  would  pur- 
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The  landlord  in 
making  tbe  de- 
mand, is  not 
bound  to  state 
the  precise  sum 
due. 


A  simple  de- 
mand is  all  that 
is  necessary  on 
the  part  of  the 
lessor. 


chase  one,  otherwise  that  he  would  enforce  payment  of  the 
entire :  and  then  Kirby  wrote  to  Burke  that,  unless  he  did 
then  without  delay  remit  two  hundred  guineas,  on  account 
of  the  fines  due  for  the  lands,  Brabazon  would  discontinue 
to  receive  the  profit  rent.  But  Kirby  says,  that  the  money 
was  not  paid.  The  words  are,  "  saith,  said  Burke  did  not 
remit  one  shilling  more  than  his  usual  payment  of  the  head 
rent,  and  some  part  of  Nash's  profit  rent;"  so  that  he  did 
not  even  remit  the  whole  of  Nash's  profit  rent.  This  was 
in  1799.  After  the  death  of  E.  Brabazon,  Barrett,  who 
became  entitled,  insisted  upon  payment,  and  made  a  formal 
demmidf  with  notice.  It  was  contended  that  Barrett  ought 
to  have  settled  the  precise  sum  that  was  due.  But  the  act 
does  not  impose  any  such  dut}'  on  the  landlord  ;  and  it 
would  be  great  injustice  if  it  did,  as  he  is  not  likely  to 
be  the  most  cognizant  of  the  lives  and  deaths,  the  cestui 
que  vies  being  usually  named  by  the  lessees  from  among 
their  own  families,  and  they  are  bound  by  the  original  ob- 
ligation to  tender  the  sum  due.  The  lessor  often  cannot 
know  who  the  lives  are,  as  they  are  generally  persons  of 
the  family  of  the  lessee,  and  unconnected  with  the  lessor. 
It  is  sufficient  for  the  purposes  of  this  act  that  a  demand 
has  been  made;  and  the  tenant  is  to  be  judged  by  this 
question,  was  it  mere  neglect  or  wilful  neglect  in  him  that 
he  did  not  pay  the  fines?  If  it  were  wilful  neglect,  he  is 
not  entitled  to  a  renewal.  That  is  the  construction  put 
upon  the  act  by  Lord  Clare;  and  Lord  Clare  knew  the 
views  of  the  legislature  when  the  act  was  passed.  I  am 
therefore  clearly  of  opinion  that  a  simple  demand  is  all 
that  is  necessary  on  the  part  of  the  lessor.  A  contrary  con- 
struction would  make  property  of  this  kind  almost  of  no 
value  to  the  lessors.  A  lease  is  made  for  three  lives ;  one 
of  the  lives  drops  :  the  lessor  demands  payment  of  the  fine  ; 
the  lessee  does  not  pay;  two  of  the  lives  slill  remain,  and 
the  lessor  cannot  recover  the  property.  How  is  he  then  to 
keep  alive  the  memory  of  the  notice  and  demand  ?  He 
can  do  so  only  by  a  bill  to  perpetuate  the  testimony  of 
witnesses,  the  expense  of  which  he  must  pay.  But  this 
difficulty  is,  in  fact,  imposed  on  the  landlord;  and  if,  in 
addition  to  this,  he  were  bound  to  state  the  precise  sum  due 
when  he  made  the  demand,  an  estate  of  this  kind  would  be 
worth  nothing.  It  has  been  contended  that  the  demand 
ought  to  be  made  upon,  and  notice  given  to,  all  who  are 
interested.  I  know  a  property  of  13,000  acres  in  the 
county  of  Tipper.iry,  which  is  covered  with  leases  of  this 
description,  divitUd  und  subdivided   by  under  leases,   five 
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or  six  deep ;  and  the  owner  has  no  conception  of  all  who 
are  intcrcstcil.     All  he   knows  is  who  is   to   pay  him  the 
head  rent  and  the  fines  of  renewal.    The  demand  however, 
according  to  the  construction  contended  for,  must  extend  to 
lessees  of  every  description.     But  when   the  act  speaks  of 
assignees,  it  means  assignees  of  the  whole  interest:  and  this  Assignees 
still  leaves  a  difhculty  where  the  whole  interest  is  divided  means,  of  the 
into  a  great  many  parts;  the  effect   of  which   often    is  to  whole  interest, 
make  the  interest  of  the  lessor  of  such  small  value  as  to  be 
scarcely  saleable  in    the  market.     Your  lordships,   under 
these  circumstances,   will  not  extend  the  meaning  and  be- 
nefit of  the  act  beyond  cases  of  mere  neglect ;  and  the  de- 
mand is  one  circumstance  by  which  wilful  neglect  is  to  be 
established. 

In  this  case  a  demand,  though  not  a  formal  one,  was 
made  in   1799.     On  the  death  of  E.  Brabazon,    a   formal' 
demand    was  made.     What  took  place  ?    Burke   suffered  Burke  suffered 
nine  months  to  pass  without  doing  anything:  and  what  nine  mouths  to 
does  he  do  then?     Fie   comes    with  Kirbv   and  makes   a  P^"^  ^ '^"^  ^ 

1  11-1  1  -        •  •       '  f\>    •  lornial  demand, 

tender;  and  besides  other  objections,  it  was  not  surhcient  without  doing 
in  amount.     But  could   Kirby   really  have  believed  that  any  thing,  and 
Barrett   would    have   accepted    such    bills    as   these?      It  then  he  made 
was   merely   a  delusive  pretence,   and  not   a  real  tender.  °°J^^^^  "''"'^ 
What  Barrett  did,  was  to  make  a  memorandum  of  the  par- 
ticulars of  each  note  and  bill  tendered,  and   cause  it  to  be 
subscribed  by  a  person  present.    What  passed  then?    Bar- 
rett said,   "  Burke,  have  you  any  more  to  say  ?"   and  was 
answered,    ''not"  and  upon  this  it  is  said  that  the  tender 
was  objected   to   merely  because   it   was  not  sufficient  in 
amount.     But  I  take  it  that  it  was  objected  to  altogether, 
not  merely  as  being  insufficient  in  amount,  but  also  because 
the  proper  time  was  passed;   and  because  it  was  a  delusion, 
and  not  a  real  tender,  and  one  which  would  not  have  been 
accepted,  even  if  it  had  been   in  time,   and  to  the  proper 
amount;  for  it  was  not  a  tender  that  could  be  taken  in  pay- 
ment. 

This  is  clearly  a  case  of  wilful  neglect ;  Burke  having 
full  time  to  be  prepared  to  meet  the  demand ;  and  Kirby, 
who  had  been  agent  to  Brabazon,  being  agent  for  Burke, 
and  having  in  his  possession  all  the  documents  necessary 
for  making  up  the  account.  Burke  was  bound  to  tender 
the  fines,  and  the  leases  for  execution,  and  one  month  was 
amply  sufficient  for  these  purposes.  He  was  bound  to 
offer  the  fines  and  to  present  the  leases  for  execution,  and 
one  month  was  amply  sufficient  for  these  purposes.  He 
was  bound  to  offer  the  fines,  and  to  present  the  leases  for 
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The  original 
design  of  these 
leases,  the  bet- 
ter cultivation 
of  the  lands, 
and  more  easy 
recovery  of  rent, 


Decree  of  the 
court  below,  re- 
versed . 


execution,  for  Barrett  was  entitled  to  have  a  tenant  acknow* 
ledging  the  tenure,  which  was  an  important  object  in  re- 
gard to  property  of  this  kind.  What  was  the  original 
object  of  these  leases  ?  Lord  Liffbrd  says,  that  the  object 
was  tiie  improvement  of  the  lands,  and  the  more  easy  reco- 
very of  the  fines  and  rents.  The  original  design  of  these 
leases,  then,  was  the  proper  cultivation  of  inferior  lands, 
and  the  more  easy  recovery  of  the  rent,  a  thing  which  in 
Ireland  was  often  very  difficult.  This  tenure  was  particu- 
larly important  in  the  disturbed  state  of  Ireland,  as  the 
lands  were  by  that  means  in  the  hands  of  persons  acknow- 
ledging themselves  as  lessees;  for  it  often  happened  that, 
in  the  course  of  many  years,  no  rent  was  paid,  and  if  they 
had  been  simply  fee-farm  rents,  there  would  be  presump- 
tions against  them  which  would  often  deprive  the  landlord 
of  his  property.  The  object  therefore  of  this  tenure  was 
to  preserve  the  property  ;  and  every  time  the  lease  is  re- 
newed there  is  an  acknowledgment  of  the  tenure;  and  there 
is  also  the  benefit  of  the  covenants,  which  is  totally  lost  if 
the  leases  are  not  renewed.  So  that  it  is  of  very  great  im- 
portance that  the  lease  should  be  renewed  when  a  life  drops  ; 
and  this  is  often  the  chief  value  of  the  renewal,  the  fines 
being  hardly  adequate  to  the  expenses  of  suits. 

It  is  very  important  therefore  that  the  relief  should  be 
confined  to  cases  of  mere  neglect,  and  not  extended  to 
cases  of  wilful  neglect;  and  that  persons  bound  to  pay  the 
fines  and  tender  the  leases,  should  do  so  in  a  reasonable 
time.  In  the  present  case  nine  months  were  suffered  to 
elapse  before  any  thing  was  done,  and  then  there  was  a 
jocular,  rather  than  a  serious  tender,  and  nothing  more 
was  done.  Nash  had  clearly  forfeited  his  title  by  fraud, 
and  the  only  one  to  claim  was  Burke,  whose  claim  was 
founded  merely  in  the  indulgence  of  E.  Brabazon.  Burke 
had  no  right,  except  under  that  indulgence,  his  remedy 
being,  in  my  opinion,  only  against  Nash,  and  not  against 
Brabazon.  I  think  therefore  that  these  decrees  are  wrong  j 
that  Burke  is  entitled  to  no  relief  as  against  Barrett;  that 
the  issue  tendered  was  nothing  as  to  the  merits;  and  that 
the  decrees  ought  therefore  to  be  reversed,  and  the  bill 
dismissed. 

Decrees  accordingly  reversed,  and  bills  dismissed.  5 
Dow.  P.  C.  1. 


in  the  three  last 
cases  in  this 
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Observations  on  the  Case  of  Barrett  v.  Burke. 

This  was  also  a  case  from  the  Exchequer  of  Ireland,  Decrees  of  the 
and  in  this  as  well  as   in  the  next  preceding  one,  Mount-  Irish  Exche- 
iiorris  v.  JV/iite,  and  the  succeeding  one,  Fltzsiinon  v.  Bur-  ^"®'"  reversed 
ton,  the  decrees  of  the  court  of  Exchequer  in  Ireland  were 
in  each  reversed.     The  principle  on   which  the  Barons  of  treatise 
the  Exchequer  and  House  of  Lords  seems  to  differ  through 
these  three  cases    may   admit  of  this    general  statement ; 
namely,  that  the  Barons  construe  the  Tenantry  Act  and 
equity  of  Ireland  with  a  strictness  protecting  to  the  inte- 
rests of  the  tenants  ;  and   the   I^ords,  on   the  other  hand, 
with  a  strictness  protecting  to  the  interests  of  the  landlords. 
Much  of  the  observations  made  by  the  Editor  in  this  respect 
in  preceding  case  of  Mountnorris  v.  White,  will  apply  also 
to  this  case. 

This  is  the  last  of  the  reported  cases  on  the  subject  of 
this  Irish  equity.  They  have  heretofore  lain  dispersed  and 
undistinguished  through  a  variety  of  expensive  and  volu- 
minous law  publications,  English  and  Irish  :  Broxione's  Par- 
liamentary  Beports,  8  vols.  ;  Fernoji  and  Scriveti's  Reports  ,- 
Ridgeway's  Patliamentary  Reports,  3  vols.;  Schoales  and 
JLeJroy,  2  vols. ;  Ball  and  Beatty,  2  vols. ;  Doia's  Parlia- 
mentary Reports,  5  vols. ;  Hogan,  Batty,  S^x.  Sfc  Colla- 
teral references  to  this  subject  was  also  to  be  sought  for 
through  Vesey,jun.,  S)C.  In  such  a  state  of  dispersion  with- 
out any  assistance  from  any  index,  for  no  index  recognized 
such  a  head  as  that  of  Irish  Renewals,  it  was  a  matter  of 
some  difficulty  to  asceitain  the  commencement  and  conti- 
nuation of  these  reported  cases  to  their  conclusion,  in  the 
order  of  time  in  one  connected  progressive  and  unbroken 
line.  This  has  been  done  now  for  the  first  time.  The  re- 
ference to  some  of  these  cases  in  Gwillifn's,  Bacon's  Abr, 
tit>  Leases,  gives  a  very  brief  and  imperfect  viev/  of  this 
subject :  it  is  supposed,  but  by  no  means  certain  that  the 
title,  "Leases,"  in  that  woik  was  written  by  Sir  Jeffry 
Gilbert;  and  as  he  had  been  Chief  Baron  of  the  P^xchequer 
in  Ireland  at  the  time  when  this  pecular  system  of  equity 
acquired  much  of  that  shape  and  modification  which  it  has 
since,  and  still  retains,  it  might  be  inferred  that  any  refer- 
ence to  this  subject  under  that  head  would  come  under  the 
recommendation  of  a  probable  authority.  But  in  point  of 
fact,  Irish  Renewals  are  not  in  the  most  distant  maimer  re- 

o  o 
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ferred  to  in  the  original  work,  and  the  reference  thereto, 
which  now  occurs  in  tiiat  work  is  the  introduction  of  the 
late  editions,  and  exclusively  the  work  of  its  editor. 

The  cases  on  this  subject  must  therefore  be  considered 
as  here  collected  for  the  first  time  :  hut  it  nmst  not  be  sup- 
posed that  the  decisions  on  this  subject  bear  even  a  near 
proportion  to  those  which  have  not  been  reported.     Lord 
'  Lifford    said,  he    had  ascertained  that  innumerable  deci- 

sions in  support  of  the  Irish  equity  had  passed  sub  silentio^ 
even  before  the  case  of  Bateman  v.  Murray.     In  respect  to 
all  those  cases,  whether  reported  or  only  known  by  reference, 
recollection,  or  otherwise,  it  would  seem,   so  far  as  can  be 
known  or  conjectured,  that  they  were   all  cases  on  which 
Qaery?  As  to    Ji7ics  as  wcU  as  rent  were  reserved  lo  the  lessor.     No  case 
the  tenants  right  ever  yet  Came  before  a  court  of  Equity   in  this   country 
where  the  re-     vvhercin  the  renewal  was  made  conditional  on  the  payment 

newal  is  made         r  ,        ?  •  i        «  •  r   i^  i-t^i 

conditional  on  ^^  ^'^"^  aloHc,  wiihout  any  mention  or  nnes.  I  here  is 
the  payment  of  however  uo  doubt,  that  there  are  leases  of  that  description 
rent  alone?  in  Ireland  ;  and  that  the  tenant's  right  to  a  renewal,  ground- 
ed on  a  wilful  and  protracted  neglect  to  pay  his  refit  after 
repeated  demands,  might  be  urged  against  his  application 
to  a  court  of  Equity,  as  a^  ground  in  Equity  to  disentitle 
him  to  a  renewal.  Should  such  a  case  arise  it  would  make 
a  new  question.  There  is  no  precedent  on  this  subject, 
on^tfi^poinf  ^V^  ^y  analogy,  (and  equity  is  a  system  of  analogies,)  the 
wilful  neglect  which  in  cases  of  fines  disentitles  the  te- 
nant to  renewal,  applies  also  to  the  case  of  rent  withheld 
after  repeated  demands.  It  is  even  arguable  as  applying 
more  strongly,  because  renewal  fines  not  only  carry  inte- 
rest, and  interest  so  high  as  that  of  the  times  when  the 
debt  became  due,  varied  according  to  the  subsequent  varia- 
tions in  the  interest  of  the  country,  {vide  ante,  p.  157,)  but 
they  also  in  all  cases  where  the  neglect  of  payment  exceeds 
seven  years,  carr}'  with  them  septennial  fines  with  interest 
also  on  them  :  whereas  arrears  of  rent,  however  protracted, 
carry  no  interest  whatsoever,  and  therefore  the  landlord 
must  suffer  a  greater  injury  by  the  accumulating  arrears  ; 
and  the  court  of  Equity  will  find  the  greater  difficulty  to 
decree  a  renewal,  because  compensation  to  the  landlord  by 
the  tenant  for  the  results  of  i)is  own  breach  of  contract,  is 
essential  to  enable  a  court  of  Equity  to  relieve  against  its 
inconveniences :  and  here  the  scale  of  compensation  will 
not  apply. 

Where  the  party  cannot  be  compensated  in   damages, 
it  would  be  against  conscience  to  relieve  ;  and  that  was  the 
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reason  of  the  judgment  in  Trif  andPorter^s  case,  where  the 
daughter  having  married  without  such  consent  as  by  the 
condition  was  required,  the  non-performance  of  that  con- 
dition could  not  be  compensated  in  damages.  Popham  v. 
Bampfield,  1  Ver?i.  83. 

Sir  Jeffry  Gilbert  or  the  high  legal  authorities  who  have  Septennial  fines 
supported  the  equity  ef  Ireland,  never  contended  that  tlie  more  than  an 
tenant  could  be  rehevcd,  and  the  ill  effects  of  his  own  adequate  oom- 
broken  contract  repaired,  unless  compensation  could  be  ^'^"** '°"' 
made  to  the  landlord,  and  accordingly  the  scale  of  septen- 
nial fines  was  invented  to  meet  that  otherwise  unanswerable 
objection.  Lord  Pery  said,  that  septennial  fines  were  more 
than  an  adequate  compensation  to  the  landlord  for  his  loss, 
vide  ante,  p.  113,  but  that  was  the  proper  side  to  lean  to, 
because  comjiensation  was  the  difficulty  to  be  obviated: 
the  loss  to  the  landlord  was  the  injury  to  be  remedieii,  and 
therefore  it  was  wise  in  the  invention  of  the  scale  to  make 
it  a  generous  one,  lest  it  might  sometimes  be  an  unjust 
one,  and  if  too  much,  the  less  material,  because  the  tenant 
was  getting  the  boon,  and  had  nrade  his  ow  n  difficulty,  and 
there  was  no  other  mode  of  arrangement.  For  all  these 
reasons  a  special  compensation  was  decreed  as  to  the3e  fines  ; 
but  where  no  interest  can  be  charged,  and  no  such  scale 
can  apply,  how  can  compensation  be  decreed  ?  And  if  it 
can  not,  all  the  objections  of  Lord  Eldon  in  this  case,  and 
the  next  preceding  and  succeeding  one,  on  the  impropriety 
of  granting  renewals  to  the  tenant  in  cases  where  compen- 
sation cannot  be  made,  apply  in  full  force.  There  is  no 
answer  to  Lord  Eldon,  but  by  pointing  to  septennial  fines: 
in  this  case  there  can  be  no  such,  nor  any  compensation; 
and  therefore  it  would  appear  to  the  Editor,  that  equity 
could  not  renew,  because  compensation  was  impossible ;  nor 
would  a  refusal  to  renew  in  a  case  of  long  protracted  ne- 
glect by  the  tenant  be  a  matter  to  be  lamented.  Suppose, 
for  instance,  as  in  the  late  case  of  Shcnton  v.  Corballis  in 
Chancery,  where,  in  addition  to  the  circumstance  that  all 
the  lives  had  dropped,  arrears  of  rent  had  been  suffered 
to  accumulate  for  twelve  years:  or  suppose,  as  in  the  case 
of  O'Brien  v.  Neville  some  years  ago  in  Exchequer,  the 
tenant  had  never  paid  his  rent  during  nineteen  or  twenty 
years  without  an  ejectment;  having  made  a  calculation  that 
the  interest  on  the  year's  rent,  withheld  by  him,  exceeded 
the  costs  of  an  ejectment;  the  Editor  thinks  it  would  be  not 
according  to  any  principles  of  e(iuity  in  either  country  to 
permit  such  a  tenant  to  compel  his  landlord  to  a  renewal. 
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The  Editor  is  supposing  tliat  no  fines  whatsoever  are  in  the 
case,  and  that  the  renewal  is  made  conditional  on  the  mere 
payment  of  rent :  this  is  different  from  the  case  of  Jessop  v. 
King;  in  that  case  tl)e  covenant  was  for  the  payment  of 
both  rent  and  fines  :  but  this  is  referring  to  a  case  where  the 
covenant  is  lor  rent  alone;  in  such  a  case  ptmciualihj  m  the 
payment  of  the  rent,  is  the  only  consideration  required  by 
the  landlord  for  the  renewal:  the  rdit  is  the  considera- 
tion for  the  enjoyment  of  the  land  ;  and  jjunctuality  in  its 
payment  is  the  consideration  for  the  renewal.  If  then  in 
place  of  such  punctuality  there  is  a  neglect  of  payment, 
suppose  for  nearly  twenty  years;  the  presumption  of  law  is 
about  to  arise,  not  only  that  the  fee  is  in  the  tenant,  as  in 
the  case  of  a  fee-farm,  but  as  in  the  case  of  a  fee-simple  freed 
from  rent  altogether.  Here  then  would  be  the  case  of  a 
tenant,  who  not  only  withholds  from  his  landlord  his  rent 
perhaps  during  his  life,  but  raises  a  presumption  by  its 
protracted  non-payment,  which  threatens  to  enable  him  to 
usurp  the  estate  altogether.  It  is  clear  that  this  case  would 
not  be  within  the  Tenantry  Act;  because  fines  are  the 
badges  which  distinguish  the  cases  under  the  enacting  part 
of  that  statute.  The  Editor  doubts,  for  the  same  reason, 
whether  it  be  within  the  old  equity  as  declared  by  the  sta- 
tute, because  it  describes  that  equity  as  applicable  to  cases 
nsoith  fines.  If  therefore  the  class  of  cases  which  the  Editor 
is  supposing  would  neither  lie  under  the  Tenantry  Act,  or 
the  old  equity,  no  other  principles  than  those  of  the  equity 
of  England  could  be  applied  to  it;  and  under  any  of  those, 
vide  ante,  p.  216,  but  more  particularly  under  the  princi- 
ple that  compensation  is  essential,  the  Editor  apprehends 
that  no  relief  could  be  grantable  to  the  tenant,  because  the 
substituted  compensation  of  septennial  fines  could  not  be 
applied  and  any  other  compensation  would  not  be  practical. 
The  next  case  has  not  been  before  reported. 

In  an  Appeal  from  the  Court  of  Exchequer  in  Ireland. 

C.  Fitzsimon,  Esq.  Appellant. 
W.  F.  Burton,  Esq.  Respondent. 

Abstract  of  the  Appellant's  Case. 

I  1-07  c  ^^  ^^^  ^^  March,  1707,  C.  Eitzsimon,  an  ancestor  of 

Fitzsimon  ^^^^  appellant,    being  seised  in  fee-simple  of  the  town  and 

graotsd  a  lease   lands  of  Ballinamoua,  in  the  count}' of  Wicklow,  in  Ire- 


Case  of  Fit:- 
ximon  v.  Burton 
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nnd  lands  to  rlenry  Aston,   to  hold  to  tho-said  n.  Aston,  Aston,  his,  Sic. 

his  heirs  and  assinrns,  for  three  lives  therein  named,  at  the  "f  the  rent  of 

1  ^      r     ^r.^     .      1-  -  1  •    1      •      )       .  4,10a  year,  for 

yearly  rent  ot  ^10  sternng;   in  which  indcntin-e  was  con-  three  lives,  with 

tained  a  covenant   on    the  part  oF  the  said  (/.  Fitzsimon,  a  covenant  for 


Innd,  by  indented  deed  of  that  date,  demised  the  said  town  of  land*  (o  ll. 

and  lands  to  Henrv  Aston,   to  hold  to  tho-said  H.  Aston,  Aston,  his,  &c. 

hi^  "  ' ■   ' 

y 

tamed  a  covenant   on    the  pf 

his   heirs   and   assigns,  for  the  perpetual   renewal   thereof  ipeTetual  re- 

upon  the  payment  of  a  fine  of  £5,  and  tlie  nomination  of  a  "t^^ai,  onpay- 

,.,-         •    i' •         •  I  (■  1         /•  1 1        1-  1       i-c     I  ment  of  a  niie  of 

new  lile  withm  SIX  months  alter  tlie   tall   or  each    lite  hap-  £ .-,  on  the  drop 

pening  to  die;   with   a   covenant  on    the   part  of  the  said  of  each  life, 

H.  Aston,  his   heirs  and  assii^ns,   that  he  and   they  should  within  o months 

and  would  pay  a  fine  of  £5  within  six  months   next  after  afer si'd"  event, 

.        ,.  .,  '   f."  ,      ,.p  1       -.1  •  •         1    f      1^      r  '*"<'  nominating 

the  tailure  ot  each  lite;   and  with  a  proviso,  in   default  ol  anotheriife  in 

payment  of  such  fine  and   nomination  of  n  new  life   within  lieo  thereof,  and 

six  months  after  the  failure  of  any  life  in  said  demise  named,  "'th  a  proviso 

or  thereafter  to  be  named,  that  it  should  be  lawful  for  the  'h-'tin  the  event 

.  ,  1  ,  .      ,     .  ,  .  ..  ,  IV         .  of  such  payment 

said  lessor,  his  heirs  and  assigns,  tor  ever  therealter  to  re-  and  nomination 
fuse  to  renew  the  said  demise.     The  following  is  the  cove-  not  being  made, 

nant  t  •"  addition  to 

«  And  the  said  C.  Fitzsimon  doth  hereby  for  him,  his  *I^^  P«J'nent  of 

h,         .  .  1  ^  I       •   1     the  annnal  rent, 

eirs  and  assigns,  covenant,  promise,  and  agree  to  and  with  within  the  time 

the  said  H.  Aston,    his    heirs  and  assigns,  that  upon  the  aforesaid,  it 

death  or  failure  of  any  of  the  aforesaid    lives   of  the   said  should  be  law- 

E.  Aston,  N.  Waddington  and  J.  Falkiner,  or  any  of  them  f'^i  ""or  C.  Fitz- 

vvhich   shall   first   happen,  and  he  the  said   H.  Aston,  his  ibr  ever  after  to 

heirs  and  assigns,  paying  or  causing  to  be  paid   unto  the  refuse  a  renew- 

said  C.  Fitzsimon,  his  heirs  or  assigns,  the  full  and  entire  al;  and  that  the 

sum  of  £5,  as  herein  is  reserved,  over  and  above  the  annual  P'^em'ses,  after 

rent  as  herein  before  reserved,  within  six  months  next  after  ]h^es'then°e.\isN 

the  failure  of  such  life;  and  upon  the  nomination  of  the  ing should  be 

life  of  any  other  persons,  by  the  said  H.  Aston,  his  heirs  or  and  remain  unto 

assigns,  at  his  or  their  request  to  be  put  and  inserted  in  t'lesaidC.Fitz- 

the  place  and  stead  of  the  person  so   happening  to  die  as  and  the  deed*' ' 

aforesaid,   that  then  the  said  C.  Fitzsimon,  his  heirs  or  as-  and  demise 

signs,   shall  and  will  within  six  months  after  the  death  of  aforesaid 

such  persons  so  happening  first  to  die  as  aforesaid,  add  and  t^ienceforward 

insert  to  the  time  and  term  of  the  said  lease  the  life  of  such  ^^^^  be'^utteiiv 

person  so  nominated  in  the  place  and  stead  of  such  person  void  to  all  in- 

so  happening  first  to  die  as  aforesaid  ;  which  life  so  added  tents  and  pnr- 

and  inserted,  is  to  be  endorsed  on  this  lease,  or  to  be  written  P"*^*' 

on  a  deed,  label,  or  parchment,  to  be  affixed  to  this  lease 

for  that  purpose;   and  in  like  manner  from  time  to  time, 

successively  for  ever,  upon  the  failure  of  every  several  life 

in  this  lease  now  nominated,  or  hereafter  successively  to  be 

nominated  as  aforesaid,  and  upon  the  like  payment  of  the 

entire  sum  of  £3  sterling,  as  herein  is  reserved,  over  and 
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above  the  annual  rent  herein  reserved,  within  six  months 
next  after  the  failure  of  every  other  such  several  life,  and 
npon  the  nomination  of  any  other  life  successively,  in  lieu 
of  every  several   life  so  fliiiing  as  aforesaid,   that  then  the 
said  C.  Fitzsimon,  his  heirs  and  assigns,    successively  shall 
and  will,  within  six  months  next  after  the  failure  of  every 
other  life  nominated  as  aforesaid,  add  and  insert  to  the 
time  and  term  of  this  lease,  from  time  to  time  for  evei',  the 
several  life  or  lives  of  such  person  or  persons  to  be  nomi- 
nated in  the  place  and  stead  of  the  life  or  lives  of  the  seve- 
ral person  or  persons  successively  happening  to  die  as  afore- 
said ;  which  several  lives,  so  to  be  added  and  inserted  suc- 
cessively, are  to  be  endorsed  on  this  lease,  or  written  in 
deed,  label,  or  parchment,   aflixcd   thereunto  as  aforesaid. 
And  the  said  H.  Aston  doth  hereby  for  himself,    his  heirs 
and  assigns,   covenant,  promise  and  agree,  to  and  with  the 
said  C.  Fitzsimon,  his  heirs  and  assigns,  b}'  these  presents, 
that  he  the  said  H.  Aston,  his  heirs  and  assigns,  from  time 
to  time,   and  at  all  times    hereafter,  ui)on    the   death    or 
failure  of  every  life  of  every  several  person  or  persons  here- 
in above-mentioned,    for  whose   life  this  present    lease    is 
made,  or  hereafter  shall  be  renewed  as  aforesaid,  shall  and 
will  for  every  life  that  shall  so  fail,  satisfy  and  pay  to  the 
said  C.  Fitzsimon,  his  heirs  and  assigns,  the  full  and  entire 
sum  of  £5  sterling,  over  and  above  the  annual  rent  herein 
reserved,  within  six  months  next  after  the  death  or  failure 
of  such  life;  and  every  such  payment  is  to  be  made  without 
any  manner  of  deduction  or  defalcation  whatsoever.      Pro- 
vided always,    that  if  it  shall   happen,  npon  the  failure  of 
any  life  herein  above  nominated,   or  hereafter  to  be  nomi- 
nated, the  said  H.  Aston,  his  heirs  or  assigns,  shall  not  or 
do  not  pay  unto  the  said   C.  Fitzsimon,  his  heirs  and  as- 
signs, for   every  such  life  so  failing  as   aforesaid,   the  said 
full  and  entire  sum  of  £5,  over  and  above  the  annual  rent 
aforesaid,  within  six  months  after  the  failure  o{  every  such 
life  as  aforesaid;  and  also  shall  not,  within  tlie  space  of  six 
months  after  such  failure,  nominate  the  life  of  one  other 
person   in   lieu  thereof,  to  be  added  to  the  time  and  term 
of   this   demise   as   aforesaid,  that   then   it   shall  and  may 
be  lawful  to  and  for   the  said  0.  Fitzsimon,  his  heirs  and 
assigns,  for  ever  hereafter  to  dcnv  and  refuse  the  said  H. 
Aston,  his  heirs  and  assigns,  to  add,  insert,  and  nominate, 
or  put  any  other  life  or  lives  to  the  time  and  term    of  this 
demise,  other  than  the  life  or  lives  which  shall  be  then   in 
being ;  and  then,  and  in  such  case  also,  the  said  demised 


LAW  OF  RENEWALS.  287 

premises,  after  the  determination  of  such  Jives  which  then 
shall  be  in  beino-,  shall  be  and  remain  unto  the  said  C. 
Fitzsimon,  his  heirs  and  assigns  ;  and  that  then  this  pre- 
sent deed  and  demise  to  determine  and  be  utterly  void  to 
all  intents  and  purposes  as  if  these  presents  had  never  been 
made. 

The  estate  and  interest  of  the  before  named  C.  Fitzsi-  ^iie  estate  of 
mon  in  the  said  lands,  became  vested  in  the  late  C.  Fitzsi-  ^^^  lessor  be. 

C3IU6   V6StOCi    ID 

mon,  theappellant'sgrandfather  :  upon  whose  death,  which  the  appellant  j 
happened  on  the  -ith   February,    1812,    the    same  became 
vested  in  the  appellant,  who  was  then  an  infant  under  the 
age  of  twenty-one  years,  and  a  ward  of  the  court  of  Chan- 
cery in  Ireland. 

The  appellant,  after  he  attained  his  full  age  of  twenty-  ^1,^^  j„  2g2i 
one  years,  examined  into  his  affiiirs  ;  and  in  the  year  1821,  found  that  there 
found  that  there  was  a  large  arrear  of  rent  due  to  him  out  was  a  large  ar- 
of  said  lands;  for  that  there  had  not  been  any  rent  paid  rear  of  rent  due 
for  same  since  he  had  become  proprietor  of  the  estate  ;  in  ' 

consequence  of  which  he  set  about  to  inquire  in  whom  the 
tenant's  interest  in  said  lands  had  become  vested  ;  and  whe- 
ther any  and  what  renewals  of  the  lease  of  said  lands  had 
been  executed  by  the  said  C.  Fitzsimon,  his  grandfather. 

Upon  such  inquiry,    the  appellant  found    among    his  and  that  the 
family  papers  the   said  original  lease  of  the  3d  March,  last  renewal  of  ' 
1707,  and  several  renewals"  thereof;   the  last  of  which  re-  ^'^^e'to'V^' 
newals  was  dated  the  5th  day  of  March,  1781,  and  appeared  Burton,  the* 
to  have  been  executed  by  the  said  C.  Fitzsimon,  his  grand-  grandfather  of 
father,   to  W.  Burton,  of  Burton  Flail,  in   the  county  of  |he  respondent, 
Carlow,  Esq.  for  the  livesof  his  late  Majesty,  King  George  '"  ^^^*'  ^""^ 
the    Third,  and    of  B.  Burton    and    W.  Burton,   therein  tient warth^""" 
named,   sons    of  the   said    W.  Burton,    of  Burton    Hall;  person  seised  of 
and  the  appellant  on  incjuiry  respecting  the  said  W.  Bur-  the  lessee's  in- 
ton,  who  was  dead,  was  informed,  that  W,  F.  Burton,  Esq.  *^'^*^' 
the  respondent,  was  his  heir   and   representative,  and  the 
person  who  ought  to  pay  the  rent  of  said  lands. 

The  appellant  also  ascertained,  that  E.  Burton  and  W.  as  also  two  of 
Burton,  two  of  the  ceslui  que  vies  named  in    the  last  re-  the  cestui  que 
newal  of  said  lease  of  the  3d  March,   1707,  had  been  sons  ^^^^^^"j'^'g^^''' 
of  the  said   W.  Burton,  who  was  the  grandfather  of  the  many  years 
respondent,  and  consequently  were  the  respondent's  uncles;  dead,  and  that 
that  they  had  been  both  dead   for  many  years,  and  that  of  thelast  life  in  it 
course  the   last  renewal  of    said    lease  of  1707  had    ex-  j^"' ^aUt '''' 
pired  on  the  decease  of  his  late  Majesty  King  George  the  King  Geo^rge 

Third.  the  Third. 
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Demand  of  pay- 
ment. 


Ejectment 
served  by  ap- 
pellant. 


Defence  taken 
to  said  eject- 
ment by  res- 
pondent. 


The  rent  of  said  lands  havinir  been  withheld,  not  only 
during  the  whole  of  the  appellant's  title  thereto,  whicli  had 
accrued  in  the  month  of  February,  1812,  but  for  some 
years  prior  to  the  death  of  the  appellant's  grandfather,  the 
appellant,  on  the  lOth  April,  1821,  caused  a  notice,  bearing 
date  the  3d  of  the  said  month,  to  be  served  on  the  respon- 
dent, stating,  that  there  were  many  years'  rent  due  to  the 
appellant  out  of  the  said  lands,  and  also  requiring  pay- 
ment of  the  renewal  fines  due  for  many  years  out  of  said 
lands,  and  of  septennial  fines  ;  which  notice  was  served 
on  the  respondent,  by  the  delivery  of  a  true  copy  thereof 
to  his  man  servant,  at  his  dwelling  house  or  place  of  resi- 
dence in  the  city  of  Lincoln. 

The  respondent,  who  had  so  long  omitted  to  pay  either 
the  rent  of  said  lands,  or  any  of  the  fines  payable  for  re- 
newing the  lease  thereof,  not  having  attended  to  said  no- 
tice, or  paid  either  the  rent  or  renewal  fines  mentioned 
therein,  the  appellant,  on  the  17th  day  of  January,  1822, 
above  nine  months  after  serving  the  said  notice,  caused  an 
ejectment  on  the  title,  at  the  suit  of  his  feigned  lessee,  to  be 
served  on  the  respondent,  for  the  recovery  of  the  possession 
of  said  lands;  thereby  giving  full  intimation  to  the  respon- 
dent of  the  appellant's  intention  to  act  upon  his  default  in 
not  having  paid  the  arrears  of  rent  due  out  of  said  lands,  or 
any  fines  for  renewal  of  the  lease  thereof:  notwithstanding 
which  the  respondent  did  not  then  submit  to  pay  said  rent 
or  fines,  but  stood  upon  his  possession,  and  afterwards,  on 
the  6th  February,  1^22,  took  defence  at  law  to  said  eject- 
ment ;  whereby,  as  the  appellant  is  advised,  and  most  hum- 
bly submits,  the  respondent  set  up  his  own  possession 
a'^ainst  the  title  of  the  appellant,  without  even  at  that  late 
period  admitting  that  he  had  been  subject  to  the  payment 
of  rent,  and  that  he  had  been  bound  to  pay  a  renewal  fine, 
and  nominate  a  new  life,  within  six  months  after  the  death 
of  each  of  the  said  cestui  que  vie,  before  he  could  be  entitled 
to  call  for  a  renewal  of  the  lease  of  saiti  lands. 

The  respondent  afterwards  gave  up  his  claim  to  an  ad- 
verse possession,  and  caused  a  notice  to  be  served  on  the 
appellant,  which  was  dated  on  the  1st  of  March,  1822,  and 
was  served  on  the  2d  of  said  month,  in  which  he,  as  heir  at 
law  of  his  grandfadier,  the  said  W.  Burton,  of  Burton 
Hall,  called  upon  appellant,  as  heir  at  law  of  his  grand- 
father, the  said  C.  Fitzsimon,  and  as  being  seised  of  the 
said  lands  of  Ballinamona,   to  execute  a  renewal  to  him, 
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which  he  then  sent,  of  the  lease  of  said  lands  ;  the  estate 
and  interest  of  the  said  H.  Aston  therein,  under  said  lease 
of  the  3d  March,  1707,  having  as  he  stated,  devolved  on 
the  said  W.  Burton,  his  grandfather  ;  and  which  renewal 
the  respondent  by  his  said  notice  claimed  to  be  entitled  to, 
under  the  covenant  for  renewal  contained  in  said  lease, 
and,  as  in  performance  upon  Kis  part  of  the  conditions  on 
which  he  was  to  become  entitled  to  the  benefit  of  said  co- 
venant, sent  with  said  notice  ^40,  as  for  four  years  rent 
of  said  lands  down  to  1st  Nov.  Ib21  :  being  the  rent  which 
the  respondent  stated  by  his  said  notice  had  accrued  since 
the  death  of  his  grandfather,  the  said  W.  Burton,  of  Bur- 
ton Hail,  but  without  sending  payment  of  the  rent  pre- 
viously due  out  of  said  lands  :  and  the  respondent  also  sent 
£53  17s.  iJfd  as  for  renewal  fines  and  interest  due,  accord- 
ing to  certain  calculations  to  his  said  notice  annexed. 

In  the  calculation  annexed  to  respondent's  said  notice  Staud  iiie  u«?atli 
of  the  1st  of  March,  1822,  the  death  of  W.  Burton,   one  ofoneofihe 
of  the  lives  named  in  the  last  renewal  of  said  lease  of  March,  "*'"' ^"«'-"^* 

,  on  31st  Decciu- 

1707,  and  who  was  an  uncle  01  respondents,  was  stated  to  ^gr,  1799; 
have   happened  on  the  31st  Decembei',    1799,   which  was  of  anoiher,  on 
upwards  of  twenty-three  years  previous   to  the  service  of  2Gtii  Apnl, 
his  said  notice;  and  the  death  of  B.  Burton,  another  of  his  ^^^^'^^ 
lives  named  in  said  last  renewal  of  the  lease  of  1707,  and 
who  Avas  also  an  uncle  of  the  respondent's,  was  stated  to 
have  happened  on  the  26th  of  April,  1808,  which  was  about 
fourteen    years  previous  to  the  service  of  his  said  notice ; 
and  it  was  therein  stated,  that  his  late  Majesty,  King  George  ^jf-^Ji^'on*^" 
the  Third   had  died   on  the  29th   day  of  January,    1820,  2ihrjanuarv, 
which  was  near  two  years  prior  to  the  service  thereof  1820. 

On  the  7th  of  March,  1822,  the  appellant  caused  a  no-    ,      ,,     . 

1  II  1  I  1-1      Appellaut  i  no- 

tice in  answer,  to  be  served  on  the  respondent,  by  wliicn  uoe  refusing  to 

he  declined  to  execute  said  renewals,  and  called  upon  the  giant  on«. 
respondent  to  give  up  to  him  the  possession  of  said  lands, 
and  not  to  involve  the  appellant  in  any  unnecessary  ex- 
pense or  litigation :  but  which  he  declined  to  do. 

And  on  the  20th  of  April,  1822,  the  respondent  filed  ResiionJeiit*;* 
his  bill  at  ihe  equity  side  of  his  Majesty's  court  of  Exche-  '^'"• 
quer  in  Ireland,  against  the  appellant;  charging  the  said 
lease  of  the  3d  of  March,  1707,  and  the  covenant  therein 
contained  for  the  perpetual  renewal  thereof;  and  that  the 
said  lease  had  been  several  times  renewed;  and  that  the  last 
thereof  had  been  executed  on  the  5th  of  March,  1781,  by 
C  Fitzsimon,  Esq.  the  appellant's  grandlather,  in  whom 
the  lessor's  interest  in  the  lands  demised  by  said  lease  was 

V  P 
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then  vested,  to  W.  Burton,  of  Burton  Hall,  tbe  respon- 
dent's grandfather,  who  had  acquired  the  lessee's  interest 
under  said  lease,  for  the  lives  of  the  said  B.  Burton  and 
W.  Burton,  sons  of  the  said  W.  Burton,  of  Burton  Hall, 
and  of  his  late  Majesty  King  George  the  Third :  that  the 
said  W.  Burton,  his  grandfather,  had  died  in  January, 
1818,  and  that  the  respondent  had  thereupon  become  enti- 
tled to  the  said  lands,  and  to  the  lessee's  interest  therein, 
and  right  of  renewal  thereof,  under  the  said  lease  of  3d 
March,  1707,  and  the  several  renewals  which  had  been 
granted  thereof:  and  that  an  ejectment  having  been  brought 
at  the  suit  of  the  lessee  of  the  appellant,  he  had  taken  de- 
fence to  said  ejectment. 

And  charging  that  the  respondent  had  on  the  2d  of 
March,  1822,  caused  the  renewal  fines  and  rent,  which  he 
slated  to  have  accrued  since  he  had  become  entitled  to  said 
lands,  to  be  tendered  by  notice  in  writing  to  the  appellant, 
according  to  the  calculation  to  said  notice  annexed,  which 
said  notice  and  the  calculation  annexed  are  herein  before 
more  particularly  alluded  to  :  and  he  had  stated,  that  he  had 
called  on  the  appellant  to  execute  to  him  a  renewal  of  the 
lease  of  the  said  lands,  and  that  the  appellant  had  refused 
to  accept  the  rent  and  fines  so  tendered,  or  to  execute  said 
renewal. 

The  respondent,  by  his  said  bill,  further  stated,  that 
he  had  been  served  with  the  appellant's  said  notice  in  an- 
swer, which  was  dated  the  7th  of  March,  1822,  and  in 
which  the  appellant's  notice  of  the  3d  April,  1821,  ex- 
pressly demanding  payment  of  renewal  fines,  is  stated  :  and 
the  respondent,  who  did  not  by  his  said  bill  deny  the  fact, 
that  said  notice  of  the  3d  of  April,  1821,  had  been  served, 
and  such  express  demand  thereby  made  on  him,  yet  he  by 
his  said  bill  required  the  appellant  to  set  forth  the  nature 
of  the  express  demand  of  the  3d  of  April,  1821,  in  the  ap- 
}>ellant's  said  notice  of  the  7th  March,  1822,  mentioned; 
and  upon  whom  and  by  whom  the  same  had  been  made, 
and  whether  verbally  or  in  writing,  and  where  and  when, 
and  at  what  hour  of  the  day  the  same  had  been  made,  and 
to  set  forth  the  name  of  the  person  by  whom  served,  toge- 
ther with  his  residence  and  occupation,  and  also  the  con- 
tents verbatim  of  such  demand,  if  in  writing,  and  to  whom 
addressed  and  directed. 
Prajinffanac-  And  the  respondent  by  his  said  bill  prayed,  that  an  ac- 

count oi'  sum      count  might  be  taken  of  what  was  due  to  the  appellant  for 
due  for  rent  aod  rent  and  renewal   fines  under  the  said  lease  of  the  3d  of 
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March,  1707,  and  the  several  renewals  thereof:   and  that  renewal  fines, 
on  payment  of  what  should  appear  to  be  due  to  the  appel-  a^d  on  payment 
lant  on  such  account,  or  such  otlier  sums  as  he  should  ap-  °    "■""^•"''^ 

•      II  •   1      I  /         1        I  •    1       I  1  1  the  appellant 

pear  equitably  entitled  to,  (and  which  the  respoiulL-nt  there-  ,„isrhtiiedei;iee(i 
by  set  forth  he  had  offered  to  pay  the  appellant,)  the  appei-  to  execute  a  re- 
lant  might  be  decreed  to  execute  to  respondent  a  renewal  "ewai. 
of  said  lease  of  the  3d  of  March,  1707,  in  pursuance  of  the 
covenant  therein,   for  the  lives  nominated  in  the  renewal, 
which  was  so  as  aforesaid  tendered  to  him  for  execution. 

The  appellant  on  the  2d  day  of  May,    1822,  filed  his  Appellant's  an- 
answer  to  said   bill,   in  which  he  admitted  the  said  inden-  swer, 'idiMay, 
ture  of  the  3d  of  March,   1707,  and  the  covenant  for  re-  i^s-Jii. 
newal,  as  contained"  therein,  and  also  admitted,   that  the 
estate  of  the  lessoi'  in  said  lease  had  become  vested  in  him, 
as  herein  before   mentioned,  when  he  was  a  minor,  and  a 
ward  of  the  court  of  Chancery  in  Ireland:  and   that  the 
estate  of  the  said  lessee  had  become  vested  in  the  respondent 
on  the  death  of  his  grandfather,  the  said   W.  Burton,   of 
Burton  Hall. 

The  appellant  also  stated,  that  he  having  found  that  Hehadcauseda 
there  had  not  been  any  rent  or  renewal  fines  paid  for  said  uoticeof  3d 
lands  since  1812,  when  he  had  become  seised  of  them:  and  Apnl,  18-21  to 
having  been  informed  that  the  respondent,  on  the  death  of  it^,ot],\^yinT ' 
his  grandfather,  had   become  entitled  to  the  lessee's  inte-  been  attended 
rest  in  said  lease,  had  directed  the  notice  of  the  3d   April,  to,  he iiad served 
1821,  herein   before  mentioned,  to   be  served  on  the  res-  the  ejecnueut, 
pondent ;  and  that  the  respondent  not  having  paid  any  at-  p"„jjg',',t  i^l^^ 
tention  to  said   notice,  the  appellant  had  caused  the  eject-  taken  defence 
mcnt  herein   before  mentioned,  to  be  served  on  the  res-  thereto. 
pondent  on  the    17th  January,    1822,  that  he  had   taken 
defence  to  said  ejectment  on  the  6th  of  P'ebruary,    1S22, 
and  that  on  the  2d  of  March,  1822,  the  sum  appearing  by 
the  calculation  or  account  annexed  to  the  respondent's  no- 
tice of  the  1st  of  said  month,  as  for  the  renewal  fines  and 
rents,  which  the  respondent  stated  had   become  due  since 
the   death  of  his   grandfather,   had  been  tendered  to  the 
appellant,  and  that  the  appellant  had   refused   to  receive 
same,  or  to  execute  the  renewal  required,  and  thereupon  had 
served  the  notice  in  answer  of  the  7th  March,  1822,  herein 
before  mentioned. 

And   the  appellant,  as    required  by   the    respondent's  The  particniars 
bill,    set  forth  on  his  said  answer,   that  his  said  notice  of  °,lJ';,'J,j';'J'"'  "^ 
the  3d  of  April,  1821,  had  been  served  on  the  lOth  of  the 
sukl  month,  at  one  o'clock  in  the  afternoon  of  said  day,  on 
the   respondent's  servant  man,  at   his  dwelling   house  or 
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place  of  residence  at  Lincoln,   by  a  person  of  the  nawie  of 
H.  Noble,  and  that  said  Noble  resided   on  the  appellant's 
estate  at  Glancullen  in  the  county  of  Dublin. 
_,,  Notwithstandinji  which,  and   though  the  appellant,  on 

dent  did  not  the  cxammation  OF  witnesses  in  said  cause,  prociuced  ana 
cross-examine  examined  the  said  H.  Noble  as  a  witness,  to  prove  the  scr- 
the  witness, or  vicG  of  Said  notice,  the  respondent  did  not  cause  him  to  be 
pro  uce  any        cross-exaiTiined,  or  produce  on  said  examination  any  ser- 

witness  of  Ins  ,        ,       i  .  ,  '.         •   t     i  •  .  •  i   -,  ^  i        r    a        m 

own  on  the  sub-  "^^""^  ^^'"^  had  resided  with  him  on  the  said  10th  or  April, 
jpct.  1821,  to  be  examined,  nor  was  any  person  examined  in  said 

cause  to  disprove  tlie  service  of  said  notice. 

The  appellant  on  the  27th  June,   1822,  obtained  judj^- 

Judgment  in       ment  in  said  ejectment  cause ;   and  the  respondent  having 

ejectment.  replied  to  the  answer  of  appellant  in  the  said  case  in  the 

equity  side  of  the  court  of  Exchequer  in  Ireland,  and  the 

appellant  having  rejoined,  and  issue  having  been  joined  in 

said  cause,  divers  witnesses  were  examined  on  both  sides, 

and  publication  having  passed,  and  said  cause  having  been 

P„„^  ,      ,        set  down  to  be  heard,  on  pleadings  and  proofs,  it  came  on 

lanse  liearn  '  r  »  r^  ' 

21th  Jan.  1823.  to  be  heard  before  the  Lord  Chief  Baron  and  the  rest  of 
the  Barons  of  his  Majesty's  court  of  Exchequer  in  Ireland, 
on  the  24th  January,  1823  ;  upon  which  hearing  it  was  re- 
lied upon  on  the  part  of  the  respondent,  that  he  had  not 
been  in  any  default,  for  that  it  was  incumbent  on  the  ap- 
r^umentx  on     p£;]|aiit  jq  have  made  a  demand  on  the  respondent  for  pay- 

behalfofrespon-    »  „  i        t    •    i  c     ^ 

rient;  meut  ot  renewal  nnes,  pursuant  to  the  Irish  statute  or  the 

19  and  20  Geo.  3.  c.  30,   before  the  respondent  could  be 

precluded  from  the  benefit  of  the  covenant  for  renewal, 

contained    in   said  lease  of  the  3d  of  March,   1767;   as 

against  which  it  was  insisted  on  the  part  of  appellant,  that 

'<■  1°"  *  '^if""^!  according  to  the  terms  of  the  said  covenant,  and  of  the  pro- 
of the  appellant.     .  t'     ,   ,  .  .11  11 

viso  annexfd  thereto,  it  was  not  incumbent  on  the  appellant 

to  have  made  any  demand  on  the  respondent  pursuant  to 
said  statute ;  but  that  if  it  was  incumbent  on  him  to  have 
done  so,  he  in  point  of  fiict  had  made  such  demand  by  the 
service  of  said  notice  of  the  3d  April,  1821.  To  which  it 
was  objected,  on  the  part  of  the  respondents,  that  the  ap- 
pellant had  not  made  sufficient  proof  of  the  service  of  said 
notice;  but  on  the  part  of  the  appellant  it  was  insisted  that 
he  had  made  sufficient  proof  of  the  service  thereof,  for  that 
the  said  H.  Noble,  the  witness  who  served  said  notice,  had 
deposed  that  he  had  served  same  on  the  respondent's  man 
servant,  at  his  dwelling  house,  or  place  of  residence  in 
Lincoln,  on  the  lOih  April,  1821,  and  that  the  respondent, 
though  he  by  his  bill  in  said  cause  stated  that  he  had  been 
served  with   the  appellant's  notice  of  the  7th  of  March, 
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1822,  In  wliicli  said  notice  o(  the  3cl  of  April,  1821,  was 
referred  If,  as  liaving  been  served  on  liim,  yet  had  not  by 
his  said  bill  controverted  the  fact  of  his  havinfj  received 
said  notice;  antl  though  apprized  by  the  appellant's  answer 
of  the  name  cf  the  person  who  had  served  it,  and  of  the 
day  and  hour  on  which  it  was  served,  and  that  it  had  been 
served  on  his  man  servant,  yet  that  he  had  not  cross  ex- 
amined t!ic  witness  who  proved  the  service  of  said  notice  ; 
nor  had  he  [)roduced  or  examined  any  man  servant  of  his 
to  disprove  the  service  of  it;  under  which  circumstances 
it  was  insislcil  on  the  part  of  the  appellant,  that  the  service 
of  said  notice  of  the  3il  April,  1821,  was  sufficiently  proved, 
even  supposini"',  but  by  no  means  admitting  it  to  have  been 
incumbent  on  him' to  have  made  the  demand  of  renewal 
fines  on  the  respondent,  contained  in  said  notice.  But  the 
said  court  of  Exchequer  was  pleased,  notwithstanding  the  Comtof  Exciie- 
terms  of  the  covenant  and  proviso  contained  in  said  lease  of  quer  of  opinion 
the  3d  of  March,  1707,  to  be  of  opinion,  that  it  was  in-  that  a  demand 

I.  ,1  ii^x  11  }      c  1    pursuant  to  the 

cumbent  on   the  appellant  to  make  a  demand  or  renewal  j^jgi,  statute 
fines  on  the  respondent,  pursuant  to  said   Irish  statute  of  was  necessary, 
the  19  and  20  Geo.  3.  c.  30;   and  also  to   be  of  opinion, 
that  the  service  of  said  notice  of  the  3d  April,  1821,  con-  and  that  the  ser- 
taining  such  demand,   had   not    been    sufficiently  proved,  vkeoftheno- 
And  accordinfjlv  upon  readin£>-  the  several  loi'oofs,  testimo-  J'ceof  SdApnl 

1  P'  •  1  11  11       .)  -1    had  not  been 

nies,  and  evidences  m  said  cause,  and  also  appellant  s  said  sudiciently 
answer  in  said  cause,   their  Lordships  were  pleased  to  dq-  proved, 
cree  that  it  should  be  referred  to  the  officer  to  take  an  ac-  ^ 
count  of  what  was  due  to  appellant  for  rent,  arrears  of  rent, 
and  renewal  fines  ;  and  in  takhig  such  account  of  fines,  that 
the  officer  should  charge  septennial  fines  and  interest  there- 
on, according  to  the  course  of  the  said  Court  of  Exchequer; 
and  on  payment  of  such  sums  as  should  be  found  due  on  the 
accounts  aforesaid,  and  the  costs  of  the  cause,  that  the  res- 
pondent should  be  entitled  to  a  renewal,  &c. 
From  this  decix^e  the  present  appeal  is  brought. 

Abstract  of  the  Case  of  the  Respondent. 

Bv  indenture  of  demise,  bearing  date  the  3d  day  of  ppp^j  „,•  ^^_ 
March  in  the  year  1707,  Christopher  Fitzsimon,  then  of  ncwai,  1707. 
the  city  of  Dublin,  Merchant,  who  was  the  ancestor  of  the 
npp'ellant,  being  seised  in  fee-simple  of  the  lands  therein 
and  hereinafter  mentioned,  did,  for  the  considerations  in  the 
said  indenture  mentioned,  grant  and  demise  unto  ti.  Aston, 
then  of  the  city  of  Dublin,  Esq.  since  deceased,  who  was  the 
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maternal  great  great  grandfather  of  the  respondent,  all  that 
and  those  the  town  and  lands  of  Ballinaniona,  containing  b}' 
estimation  75  acres,  be  the  same  more  or  less,  situate  in  the 
barony  of  Arklow  and  county  of  Wicklovv,  to  hokl  to  the 
said  Henry  Aston,  his  heirs  and  assigns,  for  the  lives  of 
Edward  Aston,  Nicholas  Waddington,  and  John  Faulkner, 
ail  therein  named,  at  the  yearly  rent  of  ^10  sterling,  pay- 
able half  yearly,  in  which  said  indenture  there  is  a  clause  or 
covenant  by  and  on  the  part  of  the  said  Christopher  Fitz- 
simon,  his  heirs  and  assigns,  for  the  perpetual  renewal 
thereof,  on  payment  of  the  sum  of  £5  on  the  fall  of  each 
life,  as  by  the  said  original  indenture  may  appear,  one  part 
of  which  said  indenture  is  admitted  by  the  appellant's  an- 
swer (in  the  cause  from  the  decree  in  which  he  has  appealed) 
to  have  come  to  his  hands,  but  no  part  of  which  ever  came 
into  the  power  or  possession  of  the  respondent. 

The  said  Henry  Aston  having  become  seised  of  said 
lands  under  and  by  virtue  of  said  indenture,  by  his  last  will 
and  testament,  by  him  duly  executed  in  the  presence  of 
three  credible  subscribing  witnesses,  and  bearing  date  on 
or  about  the  16th  day  of  March  1712,  did  give  and  be- 
queath all  his  lands,  tenements,  hereditaments,  and  real  es- 
tate^whatsoever,  to  his  eldest  son  Henry  Aston,  and  the  heirs 
of  his  body,  with  several  remainders  over,  in  which  bequest 
the  interest  derived  under  the  said  lease  was  compre- 
hended. 

The  said  Henry  Aston  the  elder  afterwards  died,  with- 
out altering  or  revoking  his  said  last  will,  whereupon  the 
said  Henry  Aston  the  younger  became  thereunder  seised  of 
a  qtcasi  estate  tail  in  the  lands  comprised  in  said  indenture. 
The  said  Flenry  Aston  the  younger,  being  so  seised  and 
entitled,  intermarried  with  one  Martha  Ashe,  by  whom  ho 
had  only  one  child,  namely,  Mary  Aston,  and  the  said 
Henry  Aston  the  younger,  having  thereafter,  and  previous 
to  the  10th  of  October,  1765,  died  without  leaving  any 
other  issue,  the  said  Mary  Aston  was  his  heiress  in  tail,  and 
thereupon  became  seised  of  and  entitled  to  the  lessee's  in- 
tei'est  in  said  lands,  and  in  the  indenture  by  which  the  same 
were  so  derived. 

The  said  Mary  Aston  being  so  seised,  by  deed  bearing 
date  the  10th  of  October,  1763,  and  made  between  the 
said  Mary  Aston  of  the  one  part,  and  Edward  Scriven,  of 
the  city  of  Dublin,  gentleman,  of  the  other  part,  covenanted 
and  agreed,  for  a  nominal  consiilcration,  that  she  would,  be- 
fore the  end  of  the  then  next  Michaelmas  Terin,  levy  a  fine 
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siir  concessit  of  the  said  lands  of  Ballinamona,  otherwise 
East  Acton,  in  the  barony  of  Arklow  and  county  of  Wick- 
low,  to  tiie  use  of  the  said  Mary  Aston,  her  heirs  and  as- 
sjfrns,  for  and  during  the  natural  life  and  lives  of  Susanna 
Rosscll,  and  of  said  Nicholas  Waddington,  and  his  late 
Majesty  King  George  the  Third,  and  the  survivors  or  sur- 
vivor of  them,  and  for  and  during  the  natural  life  and 
lives  of  sucli  other  person  or  persons  as  should,  from  time 
to  time,  successively  for  ever  thereafter  be  added  and  in- 
serted by  virtue  of  the  covenant  lor  renewal,  contained  in 
the  said  indenture  of  the  3d  March,  1707,  at  and  under 
the  yearly  rent  and  covenants  in  and  by  the  said  indenture 
reserved  and  contained  to  be  paid  and  performed. 

The  said  fine  of  the  said  lands  of  Ballinamona,  other- 
wise East  Acton,  was  levied  accordingly  by  said  Mary 
Aston  in  Michaelmas  Term,  1765,  in  his  Majesty's  court 
of  Common  Pleas  in  Ix'eland,  as  by  the  records  of  said 
court  may  appear. 

A  marriage  having  been  agreed  on  by  and  between  said 
Mary  Aston  and  WiHiam  Burton,  Esq.  the  paternal  grand- 
father of  the  respondent,  a  deed  of  settlement,  bearing  date 
the  7th  day  of  December,  1765,  was  entered  into  and  made 
between  Benjamin  Burton  the  father  of  the  said  William, 
and  the  said  William  of  the  first  part,  the  said  Mary  As- 
ton of  the  second  part,  and  the  Right  Hon.  John  Ponsonby 
and  Thomas  Cooke  of  the  third  part,  by  which  said  settle- 
ment the  estates  of  the  said  Mary  Aston,  and  amongst  the 
rest  the  lands  of  Ballinamona,  otherwise  East  Acton,  in 
the  said  county  of  Wicklow,  were  vested  in  the  said  John 
Ponsonby  and  Thomas  Cooke,  upon  trust,  to  sell  the  said 
estates  of  the  said  Mary,  and  so  much  of  the  estates  of  the 
said  Benjamin  Burton  and  William  Burton  as  would  be 
sufficient  to  pay  off  a  certain  sum  of  £"1 0,000  therein  men- 
tioned, as  agreed  upon  to  be  paid  thereout;  and  after  pay- 
ment thereof,  as  to  so  much  of  the  said  estates  as  should 
remain  unsold,  subject  to  certain  annuities  therein  men- 
tioned, and  which  had  long  since  determined,  to  such  per- 
son or  persons  as  the  said  Benjamin  Burton  and  Wilh'am 
Burton  should  appoint,  to  the  same  uses  as  are  thereby  de- 
clared, as  to  the  estates  of  the  said  Benjamin  Burton  (that 
is  to  say)  charged  and  chargable  as  therein  mentioned,  to 
the  use  of  the  said  Benjamin  Burton,  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  his  decease  to 
the  use  of  the  said  William  Burton  for  life,  with  remainder 
on  his  death  to  his  first  and  every  other  son  by  the  said 
Mary  Aston,    in  strict  settlement  with  other  remainders 
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over,  as  by  the  said  last  mentioned  deed  in  the  handd  of 
the  respondent,  or  those  concerned  for  him,  may  more 
fully  and  at  large  appear. 

The  said  lease  of  March  3d,  l707,  having  been  in  or  about 
the  month  of  March,  1747,  renewed  for  the  lives  of  the 
said  Susanna  Rossell,  widow,  Nicliolas  Waddington,  and 
Jiis  late  Majesty  King  George  the  Third  then  Duke  of 
Cornwall;  and  said  Nicholas  Waddington  and  Susannah 
Rossell  having  thereafter  died,  by  indenture  of  renewal 
bearing  date  the  3d  day  of  March  in  the  year  1773,  and 
made  between  Cliristopher  Fitzsinion,  grandson  and  heir 
of  the  aforesaid  Christopher  Fitzsimon,  merchant,  the  les- 
sor in  the  said  lease  of  3d  March,  1707,  of  the  one  part, 
and  the  said  William  Burton,  by  hk  then  name  and  addi- 
tion of  William  Burton  of  Burton  Hall  in  the  county  of 
Carlow,  Esq.  of  the  other  part,  after  reciting  the  aforesaid 
indenture  of  the  3d  March,  1707,  and  that  the  estate  and 
interest  of  the  said  Christopher  Fitzsimon,  merchant,  in 
said  lands  was  then  vested  in  the  said  Christopher  Fitzsi- 
mon, party  thereto  ;  and  after  reciting  also  that  the  in- 
terest in  the  said  lease  and  right  of  renewal  had  become 
vested  in  the  said  Mary  Barton  otherwise  Aston,  the  wife 
of  the  said  William  Burton,  and  that  the  said  Nicholas 
Waddington,  one  of  the  lives  named  in  said  lease,  had  died 
many  years  before,  and  that  there  was  then  due  to  the  said 
Christopher  Fitzsimon  for  said  fine  and  septennial  fines  and 
interest  the  sum  of  £57  8s.  ;  and  after  reciting  also  that 
the  said  Susanna  Rossell,  widow,  one  other  of  the  lives 
named  in  said  renewal  of  said  lease  was  dead,  and  that 
there  was  then  due  for  a  fine  on  that  account  the  sum  of 
£5  6s.  ;  and  after  reciting  also  that  by  a  renewal  of  said 
lease  Prince  George  Duke  of  Cornwall,  then  King  of 
Great  Britain,  was  named  a  life  in  the  room  of  Edward 
Aston  deceased,  and  was  then  the  only  life  subsisting  in 
said  renewal,  the  said  Christopher  Fitzsinion,  in  considera- 
tion of  the  said  sums  of  .^37  8s.  and  £5  6s.  and  the  sum  of 
^15  for  one  and  a  half  year's  rent  of  said  lands,  making  in 
the  whole  £57  1 4s.  to  him  paid,  did  add  and  insert  the 
lives  of  Benjamin  Burton  and  William  Henry  Burton, 
sons  of  the  said  William  Burton,  to  the  term  of  the  said  re- 
cited lease,  in  the  room  of  the  said  Nicholas  Waddington 
and  Susanna  Rossell,  deceased,  to  hold  to  the  said  William 
Burton,  his  heirs  and  assigns,  for  and  during  the  lives  of 
King  George  the  Third,  and  of  the  said  Benjamin  Burton 
and   William    Henry  Burton,    and  for  and  during  such 
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other  lives  as  pursuant  to  the  covenant  for  renewal  in  said 
indenture,  and  said  confirmation  thereof,  should  thereafter 
be  added  thereto,  subject  to  the  rent,  renewal,  fines,  and 
covenants  in  said  original  indenture  mentioned  as  by  said 
renewal  in  the  hands  of  the  respondent  or  those  concerned 
for  him  may  more  fully  appear. 

Bv  a  further  deed  of  renev/a),  bearing  date  the  5th  day  of  Fnriiierdeed  of 
March,  1781,  and  made  between  Christopher  Fitzsimon  of ''^newalofstU 
the  city  of  Dublin,  Es(i.  of  the  one  part,  and  the  said  Wil-  "^•"■•:'''  ^'^^^' 
liam  Burton,  of  the  otiierpart;  alter  reciting  the  said  ori- 
<Mnal  indenture  and  renewal  of  the  2d  March,  174'7,  and 
that  the  fee  and  inheritance  in  the  said  lands  had  become 
vested  in  the  said  Christopher  Fitzsimon,   and  that  the  be- 
riefit  of  said  lease  and  right  ot  renewal  had  become  vested 
in  the  said  William  Burton,    and  after  reciting  also  that 
the  said  Nicholas  Waddington  and  Susanna  Rossell  were 
long  since  dead,  and  that  said  William  Burton,  on  the  3d 
March,   1773,   named  llie  lives  of  his  two  sons  Benjamin 
Burton  and   William  Burton   to  be  inserted  in  a  renewal 
of  said  lease  instead  of  said  Waddington  and  Rossell,   and 
that  he  then  paid  to  said  Christopher  Fitzsimon  £57  14s. 
for  renewal,  fines,   and  interest,  and  the  rent  of  said  pre- 
mises to  the  1st  November  then  last,  the  said  Christopher 
Fitzsimon  for  and  in  consideration  of  said  sum  of  ^57  I4s. 
to  him  therefore  paid,   and  the  further  sum  of  ^20,  then 
paid  as  and  for  rent  and  arrears  of  rent  to  1st  May  then 
last,    and  in  pursuance  of  the  covenant  for  renewal  in  said 
original  lease  contained,  did  add  and  insert  the  lives  of  the 
said  Benjamin  Burton  and   William  Burton,  the  sons   of 
the  said  William  Burton,   j)arty  to  said  deed  of  renewal, 
instead  of  the  said  Waddington  and  Rossell ;  and  did  there- 
by demise  and  set  unto  the  said  William  Barton   all  that 
and  those  the  said  town  and  lands  of  Ballinamona,  as  the 
same  were  demised  by  the  said  original  lease,   to  hold  to 
the  said  William  Burton,  his  heirs,  executors,  administra- 
tors and  assigns,  for  and  during  the  lives  of  his  said  late 
Majesty  King  George  the  Third  and  of  the  said  Benjamin 
Burton  and  William  Burton,   and  for  the  lives  of  all  such 
other  persons  as  should  be  added  thereto  pursuant  to  the 
said   original  lease  and    covenant   for  perpetual  renewal 
therein  contained,  subject  to  the  rent  and  covenants  therein, 
as  by  said  hust  mentioned  renewal  in  the  hands  of  the  res- 
pondent, or  of  those  concerned  for  him,    reference  being 
thereunto  Iiad,  may  more  fully  appear. 

The  said  Benjamin  Burton,   who  was  the  father  of  the 

o  o 
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respondent,  and  the  eldest  son  of  the  said  William  Burton, 
having  attained  his  full  ase,  and  beinfj  then  seised  of  rever- 
sion  in  quasi  fee  of  said  lands  of  Ballinamona,  duly  made 
and  published  his  last  will  and  testament  in  writing,  and 
thereby  devised  the  said  reversion  with  others  to  the  res- 
pondent and  his  heirs,  and  died  in  the  year  1800,  without 
altering  or  revoking  his  said  will,  leaving  the  respondent 
his  eldest  son  and  heir  at  law,  and  also  heir  apparent  of 
his  said  grandfather  William  Burton,  and  the  respondent 
thereupon  became  seised  of  and  entitled  to  said  reversion 
in  said  lands  of  Ballinamona,  expectant  on  the  decease  of 
his  said  grandfather,  William  Burton. 

The  respondent's  grandmother,  the  said  Mary  Burton, 
otherwise  Afeton,  died  in  or  about  the  month  of  November, 
ISIO,  in  the  lifetime  of  her  husband  the  said  William 
Burton,  and  the  said  W^illiam  Burton  died  in  or  about  the 
month  of  January,  1818,  whereupon  the  respondent  became 
seised  of  and  entitled  to  said  lands  of  Ballinamona,  and 
all  the  Lessee's  interest  and  right  of  renewal  therein  under 
said  lease  of  3d  March  1707,  and  the  said  several  renewals 
thereof. 

The  respondent  was  born  and  educated  in  England,  and 
constantly  resided  there  until  after  the  death  of  his  said 
grandfather,  and  upon  that  event  was  wholly  ignorant  of 
the  state  and  circumstances  of  the  estates  and  properties 
which  then  devolved  upon  him,  and  though  he  had  a  resi- 
dent agent  in  Ireland,  namely,  Mr.  Matthew  Murphy  of 
Ballyallen  Mills,  in  the  county  of  Carlow,  and  that  to  the 
knowledge  of  the  appellant  and  those  connected  with  and 
concerned  for  him,  yet  no  rent  was  claimed  or  demanded 
by  or  on  the  part  of  the  appellant  for  the  said  lands  of  Bal- 
linamona, either  from  the  respondent  or  from  the  said 
Matthew  Murph}',  since  the  death  of  respondent's  said 
grandfather,  William  Burton,  by  reason  whereof  no  rent 
was  paid  for  the  satne  by  the  respondent  since  the  death 
of  his  said  grandfather. 

In  the  month  of  January  1822,  an  ejectment  on  the  title 
to  recover  the  possession  of  the  said  lands  of  Ballinamona, 
then  in  the  occupation  of  the  respondent's  under  tenants, 
was  served  upon  the  respondent  at  the  house  of  his  mother 
in  Lincoln  (where  he  then  resided  and  still  continues  to 
reside)  at  the  suit  of  the  appellant,  who  is  the  present  inhe- 
ritor of  the  rent  and  reversion  in  the  said  lands,  upon  seve- 
ral demises  in  the  names  of  James  Taylor,    Christopher 
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Taylor,  William  Caulfield,  Anthony  Kelioc,  and  of  the 
appellant. 

The  respondent,  upon  the  service  of  the  ejectment,  went 
over  to  Ireland,  and  caused  defence  to  be  taken  thereto, 
for  the  purpose  of  preventing  judgment  by  default,  and  in 
order  to  afford  him  an  opportunity  of  inquiring  into  the 
circumstances  under  which  the  said  ejectment  was  brought. 

The  respondent  having  made  diligent  search  and  inqui- 
ry into  the  state  and  circumstances  of  the  said  lands,  dis- 
covered for  the  first  time  upon  such  search  that  the  last 
renewal  which  had  been  obtained  thereof  by  the  family  of 
the  respondent  from  the  family  of  the  appellant,  was  the 
said  deed  of  renewal  of  the  fifth  of  March,  1781,  granted 
by  the  said  Christopher  Fitzsimon  the  ancestor  of  the  ap- 
pellant to  the  said  William  iBurton  the  paternal  grandfather 
of  the  respondent,  and  that  his  late  ]\lajesty  King  George 
the  Third  was  the  survivor  of  the  three  persons  therein 
named,  for  whose  lives  the  said  renewal  had  been  so 
granted. 

The  estate  and  interest  of  the  said  William  Burton  in. 
the  said  lands  having  devolved  upon  the  respondent,  and 
the  respondent  being  anxious  to  avoid  litigation,  did  not 
put  the  appellant  to  the  necessity  of  proceeding  to  a  trial 
of  said  ejectment,  although  there  was,  as  respondent  was 
advised,  certain  legal  bars  to  the  appellant's  recovery 
upon  a  trial  of  the  said  ejectment,  if  the  respondent  had 
thought  proper  to  avail  himself  thereof. 

The  respondent  having  upon  such  search  and  inquiry 
informed  himself  of  the  several  rights  of  the  appellant  and 
respondent,  but  being  unable  to  ascertain  whether  any 
arrears  of  rent  were  due  out  of  the  said  lands  at  the  time 
of  the  death  of  the  respondent's  grandfather,  which  took 
place  in  the  month  of  January,  1818,  no  demand  for  such 
rent  having  been  at  any  time  made  upon  the  respondent, 
or  on  his  agent  in  Ireland,  or  on  his  tenants  to  said  lands  ; 
but  the  respondent  having  upon  inquiry  ascertained  the 
periods  at  which  the  three  lives  named  in  the  said  deed  of 
renewal  had  fallen,  the  respondent  caused  an  accurate  cal- 
culation to  be  made  of  the  sum  due  on  foot  of  the  fines 
payable  in  respect  thereof,  on  the  principle  of  fines,  septen- 
nial fines,  and  interest;  and  also  caused  two  parts  of  a  deed 
of  renewal  of  the  said  original  lease  of  the  3rd  March,  1707, 
which  had  been  so  made  and  executed  by  and  between  the 
respective  ancestors  of  the  appellant  and  respondent,  to  be 
prepared  in  pursuance  of  the  covenant  for  perpetual  re- 
newal therein  contained,  and  on  the  2d  March,  1822,  the 
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respondent  caused  the  full  amount  of  the  sums  due  on  foot 
of  said  renewal  fines,  together  with  all  rent  thnt  had  ac- 
crued due  since  the  death  of  the  respondent's  said  grand- 
father, to  be  tendered  to  the  appeilasit  in  person  ;  and  the 
respondent  at  the  same  time  caused  the  notice  of  the  1st 
March,  1822,  in  the  pleadings  mentioned,  to  be  served 
upon  the  appellant,  calling  upon  him  to  execute  such  re- 
newal, and  explaining  the  nature  and  object  of  such  tender, 
and  thereby  setting  forth  (according  to  the  fact)  that  as 
from  the  respondent's  being  a  stranger  in  Ireland,  and  to 
the  affairs  of  his  said  grandfather,  and  his  ignorance  of  the 
jjayments  theretofore  made  by  him  either  on  account  of  the 
said  arrears  of  rent  or  renewal  fines,  the  respondent  might 
have  miscalculated  the  same,  the  respondent  requested  by 
his  said  notice  that  the  appellant  would  state  any  error  that 
existed  in  such  calculation,  and  that  the  respondent  was 
ready  forthwith  to  pay  such  further  sum  (if  any)  as  the 
appellant  should  be  entitled  to  on  foot  thereof,  on  being 
informed  by  him  of  the  amount ;  and  the  respondent,  at 
the  time  of  the  service  of  the  said  notice,  procured  the  said 
deeds  of  renewal  which  the  respondent  had  so  caused  to  be 
prepared,  and  which  were  in  the  first  instance  duly  ex- 
ecuted by  him,  to  be  tendered  to,  and  one  part  thereof  left 
with  the  appellant  for  execution  ;  but  the  appellant  refused 
to  accept  the  said  rent  and  renewal  fines  so  tendered,  and 
to  execute  the  said  renewals,  upon  the  grounds  stated  in 
the  notice  of  the  7th  March,  1822,  in  the  pleadings  men- 
tioned. 

One  of  the  pretended  grounds  for  such  refusal  was  a 
notice  alleged  to  have  been  served  upon  the  respondent 
by  or  on  the  part  of  the  appellant,  and  stated  to  bear  date 
on  the  third  of  April,  1821,  whereby  it  is  alleged  that  the 
appellant  informed  the  respondent,  that  many  years'  rent 
was  due  to  him  out  of  the  said  lands,  and  requested  pay- 
ment of  the  renewal  fines  due  thereout,  which  notice  never 
was  served  upon  the  respondent,  nor  did  the  same  at  any 
time  come  to  his  hands,  nor  did  the  respondent  at  any 
time  see  the  same,  until  he  found  it  set  out  in  the  appel- 
lant's answer  in  the  said  cause ;  and  even  supposing,  but 
by  no  means  admitting  such  notice  to  have  been  served 
upon  the  respondent,  yet  he  submits,  that  according  to  the 
terms  in  which  the  same  is  set  out  in  the  appellant*s  said 
answer,  that  the  said  notice  is  vague  and  indefinite,  and 
does  not  specify  the  sums  claimed  to  be  due  on  foot  of  the 
said  rent  or  renewal  fines,  nor  does  it  insist  upon  a  forfei- 
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tore  of  the  respondent's  interest  in   the  said  lands  in  case 
the  said  rent  and  renewal  fines  should  not  be  discharged. 

In  consequence  of  such  refusal  of  the  appellant  to  receive  Respondent  en- 
tile said  rent  and  renewal  fines,  and  to  execute  the  said  titled  to  relief 
renewal,  the  respondent  was  advised,  that  he  was  entitled  ti»deri9and20 
to  relief  under  the  statute  of  the  J9tii  and  20th  years  of  ^g^^ji^^' ^""^  ^"^^ 
the  reign  of  his  late  majesty  King  George  the  Third, 
passed  in  Ireland,  and  entitled  "  An  act  for  the  relief  of 
tenants  holding  under  leases  for  lives,  containing  covenants 
for  perpetual  renewaK"  whereb}'  it  is  enacted,  that  courts 
of  equity,  upon  an  adequate  compensation  being  made, 
should  lelieve  such  tenants  and  their  assigns  against  the 
lapse  of  time  if  no  circumstance  of  fraud  should  be  proved 
against  such  tenants  or  their  assigns,  unless  it  should  be 
proved  to  the  satisfaction  of  such  courts,  that  the  land- 
lords, or  lessors,  or  persons  entitled  to  receive  such  fines, 
had  demanded  such  fines  from  such  tenants  or  their  as- 
signs, and  that  the  same  had  been  refused  or  neglected  to 
be  paid  within  a  reasonable  time  after  such  demand  ;  and 
by  which  said  act  it  is  further  provided,  that  in  case  the 
landlord  should  find  any  difficulty  in  discovering  his  te- 
nant, so  as  to  make  a  demand  on  sucii  tenant  or  assignee, 
that  then,  and  in  every  such  case,  a  demand  made  of  the 
said  fine  on  the  lands  from  the  principal  occupier  of 
the  same,  together  v.ith  notice  of  such  demand,  to  be  in- 
serted, for  the  space  of  two  months,  in  the  London  and 
Dublin  Gazettes,  should  be  considered,  to  all  intents  and 
purposes,  a  demand  within  the  meaning  of  said  act. 

Under   the   foregoing    circumstances,    the   respondent  Respondent's 
being  so  advised,   filed  his  bill  in  the  court  of  Exchequer  *""  '"  *''°  *-'°"* 
in  Ireland  on  the  20th  of  April  1S22,  thereby  praying  an  "f  ^'^^•'e^"^'; 

I  ,  J  I       J      a  for  a  renewal  of 

account  of  the  sum  due  to  the  appellant  on  root  of  the  said  original  iuden- 
rent  and  renewal  fines,  and  that  on  payment  thereof  the  ture  oi'theSd 
appellant  might  be  decreed  to  execute  to  the  respondent  a  March,  I707. 
renewal  of  the  said  original  indenture  of  the  3d  of  March, 
1707,   in  pursuance  of  the  covenant  for  perpetual  renewal 
therein  contained,  for  the  lives  nominated  in  and  by  the 
said  deed  of  renewal,  so  as  aforesaid  prepared  and  executed 
on  the  part  of  the  respondent,  and  tendered  to  the  appel- 
lant for  execution  ;  and  praying  also,  that  until  tlie  hear- 
ing of  the  said  cause  the  appellant  might  be  restrained  by 
the  injunction   of  the  said  court  of  Exchequer  from  pro- 
ceeding further  in  the  said  ejectment,  upon  such  terms  as 
the  court  should  think  fit,  which  said  injimction  was  after- 
wards granted  by  the  said  court,  upon  the  terms  of  the 
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respondent's  giving  the  appellant  a  consent  for  judgment 
in  tlie  said  ejectment  cause,  which  the  respondent  accord- 
ingly did,  and  a  writ  of  injunction  accordingly  issued, 
which  was  duly  served  on  the  appellant  and  his  solicitor  ; 
and  the  bill  so  filed  by  the  respondent  against  the  appel- 
lant, as  according  to  the  practice  of  the  said  court  of  Ex- 
chequer is  usual  in  injunction  cases,  was  verified  by  the 
affidavit  of  the  respondent. 
Appellant's  an-  The  appellant  answered   the  respondent's  said  bill  on 

the  2d  of  May  in  said  year,  1822,  and  thereby  admitted 
the  said  original  lease  of  the  3d  of  March,  1707,  and  the 
covenant  for  perpetual  renewal  therein  contained;  and  the 
appellant  by  his  said  answer  stated,  that  the  estate  and  in- 
terest of  Christopher  Fitzsimon,  the  original  lessor  therein 
named,  became  vested  in  the  late  Christopher  Fitzsimon, 
the  appellant's  grandfather,  and  that  upon  his  death,  which 
happened  on  or  about  the  4th  of  February,  1812,  the  ap- 
pellant having  died  in  the  lifetime  of  his  said  grandfather. 

The  Appellant,  by  his  said  answer,  further  admitted  the 
renewal  of  the  said  lands  of  the  5th  of  March,  1781,  so  as 
aforesaid  made  by  Christopher  Fitzsimon,  Esq.  his  grand- 
father, to  the  said  William  Burton,  the  grandfather  of  the 
respondent:  and  that  the  said  Christopher  Fitzsimon 
thereby  demised  the  said  lands  of  Ballinamona  to  the  said 
"William  Burton,  as  the  same  had  been  demised  by  the 
said  original  lease  of  March,  1707,  to  hold  for  the  lives  of 
his  late  majesty  King  George  the  Third,  and  of  Benjamin 
Burton  and  William  Burton,  both  therein  named,  and  for 
the  lives  of  all  such  other  persons  as  should  be  added 
thereto,  pursuant  to  the  said  original  lease  and  covenant 
for  perpetual  renewal  therein  contained  ;  and  that  the  re- 
spondent, on  the  death  of  his  father,  Benjamin  Burton,  esq. 
therein  named,  became  seised  of  and  entitled  to  a  reversion 
in  the  said  lands  of  Ballinamona,  expectant  on  the  decease 
of  his  said  grandfather,  and  that  the  respondent,  on  the 
death  of  his  said  grandfather,  became  seised  of  and  entitled 
to  the  said  lands  of  Ballinamona,  and  all  such  interest  and 
right  of  renewal  (if  any)  as  the  said  William  Burton  might 
have  had  therein  under  the  said  lease  of  the  3d  of  March, 
1707,  and  the  several  renewals  thereof. 

The  appellant  by  his  said  answer  further  admitted  the 
respondent's  residence  in  Lincoln,  and  that  the  said  Wil- 
liam Burton,  his  grandfather,  had  in  his  lifetime  an  attor- 
ney or  agent  resident  in  the  county  of  Carlow  in  Ireland, 
who  had  received  the  rents  of  the  said  lands  of  Ballina- 
mona for  the  said  William  Burton  from  the  occupying 
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tenants  thereof,  and  had  received  the  same  for  the  res- 
pondent since  he  became  entitled  to  the  tenant's  interest 
in  the  said  hinds;  notwithstanding  which  the  appellant  did 
not,  and  so  it  appears  fVoni  the  evidence  in  the  said  cause, 
ever  make  any  application  to  the  said  agent,  or  to  any  of 
the  occupying  tenants  of  the  said  lands,  for  payment  of  the 
said  rent  or  renewal  fines. 

The  appeihuit  by  his  said  answer  further  admitted,  that, 
save  by  the  service  of  the  said  alleged  notice  of  the  3d 
April,  1821,  and  by^bringing  of  the  said  ejectment,  no  rent 
was  demanded  for  said  lands  either  from  the  respondent, 
or  his  agent,  since  the  death  of  the  said  William  Burton, 
his  grandfather;  and  stated  that  no  rent  was  paid  for  said 
lands  since  the  death  of  the  appellant's  grandfather,  Chris- 
topher Fitzsimon,  which  took  place  in  the  year  1812  ;  and 
that  the  respondent  was  not  any  time,  otherwise  than  by 
the  said  alleged  notice  and  ejectment,  called  upon  to  pay 
the  said  rent  and  renewal  fines. 

The  appellant,  by  his  said  answer,  further  admitted  the 
tender  of  the  rent  and  renewal  fines  so  made  to  him  on 
the  part  of  the  respondent,  together  with  the  said  deeds  of 
renewal  so  tendered  ttf  him  for  execution  ;  and  also  ad- 
mitted the  notice  accompanying  such  tender,  and  the  no- 
tice of  refusal  in  reply  of  the  7th  March,  1822,  both  in 
the  pleadings  mentioned. 

The  appellant  states  by  his  said  answer,  upon  informa- 
tion and  belief,  that  the  alleged  notice  of  the  3d  April,  1821, 
was  served  upon  the  respondent  by  the  delivery  of  a  true 
copy  thereof^  signed  by  the  appellant,  to  the  respondent's 
man-servant,  at  his  dwelling-house  or  place  of  residence  at 
Lincoln,  but  no  such  notice,  or  any  notice  to  the  same  effect, 
was  ever  served  or  came  to  the  hands  or  knowledge  of  the 
respondent ;  nor  had  the  respondent,  at  the  service  of  such 
notice,  any  dwelling  house  or  establishment  in  Lincoln,  the 
respondent  having  merely  resided  there  with  his  mother, 
as  he  still  does  ;  and  the  respondent  submits,  that  he 
could  not  by  the  bill  so  filed  on  his  part  controvert  the 
service  of  such  alleged  notice,  the  service  thereof  having 
been  for  the  first  time  alleged  by  the  appellant's  answer  to 
the  said  bill. 

The  appellant  by  his  said  answer  stated,  on  information 
and  belief^  that  the  said  notice  was  served  on  the  10th 
April  in  the  said  year  1821,  by  a  person  of  the  name  of 
Henry  Noble,  who  is  described  by  said  answer  as  being  a 
process  server,  but  the  appellant  did  not  by  his  said  answer, 
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save  upon  such  information,  slate  his  behef  that  the  said 
notice  was  so  served,  nor  did  lie  by  his  said  answer  at  all 
state  his  behef  that  said  notice  ever  came  into  the  hands  of 
the  respondent. 

The  appellant  having  by  his  answer,  for  the  first  time, 
disclosed  that  there  was  an  arrear  of  rent  to  the  amount  of 
£100  due  to  him  out  of  the  said  lands,  the  respondent,  on 
the  21st  May,  in  theyear  1822,  caused  a  tender  of  the  said 
sum  of  .^100,  to  be  made  to  the  a})pellant  in  person  at  his 
residence  on  Bachelor's  Walk  in  the  city  of  Dublin,  the 
respondent  having,  as  before  mentioned,  previously  caused 
a  tender  to  be  made  to  the  appellant  of  the  amount  of  the 
rent  and  renewal  fines  payable  to  him  by  the  respondent, 
on  obtaining  a  renewal  of  the  lease  of  said  lands,  but  which 
said  rent  and  renewal  fines  the  appellant  successively  de- 
clined to  accept. 

It  is  in  evidence  in  the  said  cause,  that,  upon  the  bring- 
ing the  said  ejectment,  search  was  made  by  the  said  Mat- 
thew Murphy,  who  was  the  land  agent  of  the  said  William 
Burton,  and  is  now  land  ngent  of  the  respondent  in  Ire- 
land, amongst  respondent's  family  deeds  and  papers 
for  the  said  original  lease  of  the  3d  March,  1707,  and  that 
upon  said  search  taid  lease  could  not  be  found,  nor  did  the 
respondent,  or  any  of  those  concerned  for  him,  ever  see 
the  same,  wherefore  they  are  uninformed,  save  from  the 
said  answer  of  the  appellant,  as  to  the  nature  of  the  cove- 
nant for  renewal  therein  contained  ;  but  the  respondent  sub- 
mits, that  even  if  the  said  covenant  is  such  as  it  is  described 
by  the  said  answer  to  be,  still  the  respondent  is  entitled  to 
relicfunder  the  said  act  of  Parliament,  inasmuch  as  there  was 
no  evidence  in  the  said  cause  proving  to  the  satisfaciion  of  the 
said  Court  of  Exchequer,  the  demand  of  such  renewal  fines 
from  the  respondent ;  and  even  if  the'  said  alleged  notice  of 
the  3d  April,  1821,  amounted  to  a  demand  within  the 
true  intent  and  meaning  of  the  said  statute  (which  the  res- 
pondent is  advised  it  did  not,)  the  saiil  tlenry  Noble  has 
merely  sworn,  that  on  the  said  10th  day  of  April  he  served 
the  respondent  with  the  said  notice  at  his  house  at  Lincoln, 
by  delivering  a  copy  thereof  to  the  respondent's  man  ser- 
vant, but  the  said  Henry  Noble  has  not  ventured  to  men- 
tion the  name  of  such  servant,  or  to  swear  that  he  told  him 
the  nature  or  purpose  of  such  alleged  notice,  or  that  he 
desired  him  to  give  the  said  notice  to  the  respondent ;  for 
which  reason  (amongst  others)  the  Barons  of  the  said 
Court  of  Exchequer  expressed  an  unanimous  opinion  that 
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the  said  evidence  was  unsatisfactory,  and  that  in  similar 
cases  the  notice  of  demand  should  be  personal,  or  at  least 
that  it  should  appear  in  the  progress  of  the  cause  (which 
it  did  not  in  the  said  cause  between  the  appellant  and  res- 
pondent) that  such  notice  had  actually  come  to  the  hands 
of  the  person  for  whom  it  was  intended.  And  it  is  not  in 
evidence  in  the  cause  that  any  such  demand  was  made  upon 
any  occupier  of  the  said  lands,  or  that  any  notice  of  such 
demand  was  inserted  in  the  London  or  Dublin  Gazettes 
pursuant  to  the  said  statute. 

It  is  in  evidence  in  the  said  cause,  that  the  respondent 
was  born  and  educated,  and  that  he  continued  to  reside  at 
Lincoln  down  to  the  death  of  the  said  William  Burton, 
with  the  exception  of  some  occasional  visits  which  the 
respondent  made  for  short  periods  to  his  said  grandfather 
in  Ireland  when  the  respondent  was  a  boy. 

It  is  also  in  evidence  in  the  said  cause  that  the  said 
Matthew  Murphy  was  the  agent  and  receiver  of  the  rents 
of  the  said  lands  of  Ballinamona,  from  the  year  1813  to 
the  time  of  the  death  of  the  said  William  Burton,  the  res- 
pondent's grandfather,  and  that  the  said  Matthew  Murphy 
was  continued  as  such  agent  and  leceiver  to  the  respondent 
after  the  death  of  his  said  grandfather,  and  that  Thomas 
O'Mara,  Esq.  who  had  intermarried  with  the  mother  of  the 
appellant,  managed  the  affairs  of  the  appellant  during  his 
minorit}',  and  knew  of  such  agency  of  the  said  Matthew 
JV^urphy  to  the  said  William  Burton,  and  to  the  respon- 
dent, successively;  and  that  the  said  Thomas  O'Mara  occa- 
sionally resided  with  his  wife  and  family  contiguous  to  the 
said  lands,  and  that  there  were  frequent  opportunities  for 
the  appellant  and  those  concerned  for  him  to  demand  from 
the  said  Matthew  Murphy,  as  such  agent,  the  rent  and  re- 
newal fines  of  said  lands,  but  that  there  was  not  any  de- 
mand whatsoever  made  on  the  said  Matthew  Murphy  for 
or  on  account  thereof,  and  that  he  had  not  any  notice  of 
such  claim  up  to  the  bringing  the  before  mentioned  eject- 
ment. 

The  respondent  has  been  at  all  times  ready  since  said 
decree,  from  which  the  appellant  has  appealed,  was  pro- 
nounced, to  submit  thereto,  and  to  pay  the  rent,  renewal 
fines,  and  costs,  decreed  to  be  paid  by  the  respondent  to  the 
appellant,  when  the  same  should  be  ascertained  by  the  pro- 
per officer  of  the  said  court,  as  directed  by  the  said  decree; 
but  the  appellant,  and  those  concerned  for  him,  have  refused 
to  ascertain  the  said  costs,  and  to  accept  of  the  said  rent 

It  R 
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and  renewal  fines,  and  the  respondent  therefore  humbly 
hopes  that  the  said  decree  will  be  affirmed  with  the  costs 
to  be  incurred,  by  the  respondent,  touching  the  said  appeal, 
&c. 

Judoment  was  given  by  the  Lords  on  the  appeal  in  this 
Judgment  of  the  c2L%e  of Fitzsimon  V.  Burton  on  the  15th  March,  1826,  and 

Irish  iixcheuuer     i  i  ,        i  ,-     ,  <<  n-i       i  •        t      i        i 

reversed  bj  the    thereby  the  decree  ot  the  court  or  Exchequer  in   Ireland, 
Lords.  which  had  been  made  in  favour  of  the  respondent,  was 

reversed. 
Judgment  bj  The  following  is  the  judgment  as  given  by  Lord  Redes- 

Lord  Redes-        dale. 

Lord  Redesdale. — I  will  take  this  opportunity  of  calling 
your  lordships'  attention  to  the  case  of  Fitzsimoji  v.  Bur- 
ton^ which  was  argued  before  your  lordships  a  few  days  ago. 
My  lords,  it  appears  in  that  case,  that  in  the  year  1707  a 
gentleman  of  the  name  of  Fitzsimon  granted  a  lease  of 
lands  in  a  place  called  Ballinamona  to  Henry  Aston  at  the 
rent  of  £10  a  year  for  three  lives,  with  a  covenant  for  a 
perpetual  renewal  in  these  words  :  "  And  the  said  Chris- 
Renewal  clause,  topher  Fitzsimon  doth  hereby  for  himself,  his  heirs  and 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said 
Henry  Aston,  his  heirs  and  assigns,  thai  upon  the  death  or 
failure  of  any  of  the  aforesaid  lives  of  the  said  Edward 
Aston,  Nicholas  Waddington,  and  John  Faulkiner,  or  any 
of  them  which  shall  first  happen,  and  he  the  said  Henry 
Aston,  his  heirs  and  assigns,  paying  or  causing  lo  be  paid 
unto  the  said  Christopher  Fitzsimon,  his  heirs  or  assigns, 
the  full  and  entire  sum  of  five  pounds  as  herein  is  reserved, 
over  and  above  the  annual  rent  herein  before  reserved, 
within  six  months  next  after  the  failure  of  such  life  and 
upon  the  nomination  of  the  life  of  anj'  other  person  by 
the  said  Henry  Aston,  his  heirs  or  assigns,  at  his  or  their 
request,  to  be  put  and  inserted  in  the  place  and  stead  of 
the  person  so  happening  to  die  as  aforesaid,  that  then  the 
said  Christopher  Fitzsimon,  his  heirs  or  assigns,  shsll  and 
will  within  six  months  after  the  death  of  such  person  so 
happening  first  to  die  as  aforesaid,  add  and  insert  to  the 
time  and  term  of  the  said  lease,  the  life  of  such  person  so 
nominated  in  the  place  and  stead  of  such  person  so  hap- 
pening first  to  die  as  aforesaid,  which  life  so  added  and  in- 
serted is  to  be  endorsed  on  this  lease,  or  to  be  written  on 
a  deed,  label,  or  parchment,  to  be  affixed  to  this  lease  for 
that  purpose,  and  in  like  manner  from  time  to  time  succes- 
sively for  ever  upon  the  failure  of  every  several  life  in  this 
lease  now  nominated,  or  hereafter  successively  to  be  nomi- 
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uated  as  aforesaid,  and  upon  the  like  payment  of  the  entire 
sum  of  £')  sterling,  as  herein  is  reserved  over  and  above 
the  annual  rent  herein  reserved  within  six  months  next  after 
the  faiUn'e  of  every  other  sucli  several  life,  and  upon  the 
nomination  of  any  other  life  successively,  in  lieu  of  every 
several  life  so  failing  as  aforesaid." 

Then  there  is  a  proviso,  "  that  if  it  shall  happen  upon  a  very  strong 
the  failure  of  any  life  herein  above  nominated  or  hereafter  negative clauia, 
to  be  nominated,  the  said  Henry  Aston,  his  heirs  and  as- 
signs, shall  not  or  do  not  pay  unto  the  said  Christopher 
Fitzsimon,  his  heirs  and  assigns,  for  every  such  life  so  failing 
as  aforesaid,  the  said  full  and  entire  sum  of  £5  over  and 
above  the  annual  rent  aforesaid,  within  six  months  after  the 
tai hire  of  every  such  life  as  aforesaid,  and  also  shall  not 
within  the  said  space  of  six  months  after  such  failure 
nominate  the  life  of  one  other  person  in  lieu  thereof, 
to  be  added  to  the  time  and  term  of  this  demise  as  aforesaid, 
that  then  it  shall  and  may  be  lawful  to  and  for  the  said 
Christopher  Fitzsimon,  his  heirs  and  assigns,  for  ever  here- 
after to  deny  and  refuse  the  said  Henry  Aston,  his  heirs  and 
assigns,  to  add,  insert,  nominate,  or  put  any  other  life  or 
lives  to  the  time  and  term  of  this  demise  other  than  the  life 
or  lives  which  shall  be  then  in  being,  and  then  and  in  such 
case  also  the  said  demised  premises  after  the  determination 
of  such  lives  which  then  shall  be  in  being,  shall  be  and  re- 
main nnto  the  said  Christopher  Fitzsimon,  his  heirs  and 
assigns ;  and  that  then  this  present  deed  and  demise  to  de- 
termine and  be  utterly  void,  to  all  intents  and  purposes,  as 
if  these  presents  had  never  been  made." 

My  Lords,  it  is  perfectly  clear  from  the  form  of  this 
covenant,  that  there  was  a  great  anxiety  on  the  part  of 
Mr.  Fitzsimon  to  prevent  any  negligence  on  the  part  of 
his  tenant  in  naming  a  new  life  when  a  life  should  drop, 
and  the  deed  itself  certainly  provides,  so  far  as  that  deed  is 
permitted  to  operate,  a  sufficient  remedy  in  words.  This 
lease  havinnf  been  executed  in   1707,  it  is  extremelv  pro-  v,   ,  i,r  • 

1      1  1         1        '%/r       T-.-        •  £■  •       •'    T-    1      Probably  in- 

bable  that  Mr.  Jntzsmion  was  aware  or  a  practice  which  tended  to  ex- 
had  prevailed  in  the  courts  of  equity  in  Ireland,  to  relieve  dude  from  are- 
against  the  lapse  of  time  in  naming  proper  lives  in  leases  of  "ewai,  if  fines 
this  description,  and  that  being  aware  that  these  words  "°' P^'  * 
were  inserted  for   the  purpose  of  compelling  the  tenant 
within  a  proper  time  to  name  a  life,   and  that  if  that  life 
was  not  so  named  then  there  would  be  an  end  of  the  lease 
which  had  been  granted. 
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Non-paympnt  of  ■'^y  LoFcls,  lives  Were  fi'om  time  to  time  named,  and  at 
rent  from  1812,  last  a  renewal  was  made  on  the  5th  March,  1781,  by 
considered  by  Christopher  Fitzsimon,  the  grandfather  of  the  appellant, 
Lord  Redesdaie  ^^  William  Burton,  of  Burton  Hall,  in  the  county  of  Car- 

an  important  ■,  ,         ,  -ii  iiin  ^      •  i  » 

circumstance.  ^°^''  ^"^  became  entitled  to  hold,  all  and  sn:!gular,  the 
premises,  for  and  during  the  natural  lives  of  Prince  George, 
then  Duke  of  Cornwall,  and  afterwards  King  George  the 
Third,  and  of  Benjamin  Burton  and  William  Burton,  the 
sons  of  William  Burton,  of  Burton  Hall.  My  Lords, 
those  lives  have  all  been  long  gone,  his  late  Majesty  being 
the  survivor  by  some  years.  The  interest  in  this  property 
of  Mr.  Fitzsimon,  the  original  lessor,  came  to  the  father  of 
the  present  Mi*.  Fitzsimon,  and  afterwards  to  Mr.  Fitz- 
simon the  appellant,  he  being  then  a  minor.  It  appears 
that  from  the  time  that  Mr.  Fitzsimon,  the  appellant,  be- 
came possessed  of  this  property,  which  I  think  was  on  the 
4<th  of  February  1812,  no  rent  whatsoever  has  been  paid 
by  the  tenant.  Now,  my  Lords,  that  is  a  very  important 
circumstance  in  this  case,  in  my  judgment,  because  the 
tenant  must  very  well  know  that  he  was  bound  to  pay  a 
rent.  Mr.  Fitzsimon,  the  appellant,  was  a  minor,  and  it 
appears  from  the  evidence  in  the  cause,  that  the  Burton 
family  had  an  active  agent  then  resident  in  Ireland,  who 
dealt  with  this  property,  and  it  is  also  clear  that  all  the 
title  deeds  were  in  the  hands  of  this  agent,  who  was  there- 
fore capable  of  resorting  to  those  title  deeds,  and  disco- 
vering under  what  title  it  was  that  this  property  was  held 
by  the  Burton  family. 

My  Lords,  Mr.  Fitzsimon,  the  appellant,  having  at- 
The  three  lives  tained  the  age  of  twenty-one,  I  think  in  the  year  1821, 
gone :  service  of  f^i^^Jng  that  there  was  a  large  arrear  of  rent  due  from  these 
Tenantry  Act '^  lands,  that  there  had  not  been  any  rent  paid  since  he  be- 
on  the  servant  Came  proprietor,  nor  for  some  time  before,  he  set  about 
of  the  respon-  inquiring  who  were  the  persons  to  whom  they  were  leased, 
dent  at  the  ^^^  whether  any  arrears  had  become  due;  on  inquiry 
master,  in  Lin-  ^^^  found,  my  lords,  that  everyone  of  the  lives  had  expired 
coin,  where  he  and  was  gone ;  finding  this,  he  caused  a  notice,  dated  the 
resided.  3d  of  April,  1821,   to   be  served  on  Mr.  Burton  the  re- 

spondent, and  that  notice  is  a  very  important  circumstance 
in  this  case.  The  manner  in  which  it  was  served  was  this; 
Mr.  Fitzsimon  sent  a  person  over  from  Ireland  to  Lincoln, 
where  Mr.  Burton  lived,  and  according  to  the  evidence 
given  by  that  person,  he  delivered  that  notice  to  a  servant 
of  Mr.  I5urton,  at  the  house  in  which  Mr.  Burton  was  then 
resident  in  Lincoln.     It  seems  that   the  house  was   his 
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piother's  house,  but  it  is  not  disputed  that  he  was  there 
resident. 

My  Lords,    the  courts  in  Ireland  having  been  in  the  ^^n  equity  suit 
habit  of  relieving  from  mere  lapse  of  time  in  cases  of  this  on  each  lease 
kind,  a  great  deal  of  litigation  has  taken  place  upon  the  ander  this  te- 
subject,   and   I  have  been  told  in   Ireland  when  I  was  in  nTe  everj  forty 
that  countr}',  that  every  forty  or  fifty  years  every  lease  of  ^ 
this  kind   upon  the  average  throughout  Ireland,  was  the 
cause  of  some  suit;   that  this  tenure  in  Ireland  produces 
some  suit  generally  for  the  benefit  of  the  Court  of  Chan- 
cery or  the  Court  of  Exchequer  in  that  country  every  forty 
years. 

My  Lords,  an  act  was  passed  in  the  19th  and  20th 
years  of  the  reign  of  his  late  Majesty,  which  was  produced 
by  these  circumstances  :  My  Lord  Lifford,  in  the  Court  of 
Chancery  in  Ii'eland,  had  decreed  a  renewal  in  a  case  in 
which  the  House  of  Lords  here,  which  then  entertained  ap- 
peals from  decisions  of  the  courts  in  Ireland,  were  of  a  con- 
trary opinion,  and  they  reversed  his  Lordship's  decree. 
My  Lords,  that  case  it  was  my  duty  when  in  Ireland  to 
review  very  minutely,  and  upon  what  principle  my  Lord 
LifFord  could  have  made  that  decree  I  cannot  conceive,  for 
it  was  a  case  of  the  grossest  fraud  that  perhaps  ever  existed  ; 
it  is  scarcely  possible  to  conceive  a  case  of  grosser  fraud. 
The  man  who  had  the  benefit  of  the  lease  was  the  agent 
for  the  family  to  whom  the  reversion  belonged  ;  he  was 
calling  perpetually  on  all  the  other  tenants  to  renew  the 
leases,  but  he  took  care  not  to  call  upon  himself  to  renew 
his  own  lease;  that  was  a  circumstance  furnishing  in  my 
mind  a  sufficient  ground  for  reversing  Lord  LifFord's  de- 
cision. 

My  Lords,  this  caused  a  great  deal  of  alarm  in  Ireland;  Omission  of  the 
it  was  supposed  that  what  was  called  the  old  equity  was  statute  in  not 
abridged,  and  an  act  was  passed  which  has  been  since  the  taviug  provided 
guide  to  all  the  courts  in  their  decisions.     That  act  of  par-  ^o™^  oonvement 

p  t  .         moae  or  matciag 

liament  says,  that  the  courts  on  an  adequate  compensation  the  demand, 
being  made,  shall  relieve  tenants  and  their  assigns  against  where  the  tenant 
lapse  of  time  if  no  circumstance  of  fraud  be  proved  against  maj'^e  known 
such  tenants  or  their  assigns,  unless  it  be  proved  to  the  sa-  ^^^^^^  xhere'- 
tisfaction  of  such  courts,  that  the  landlords,  lessors,  or  per-  npon  the  statute 
sons  entitled  to  receive  those  fines,  have  demanded  such  fines  should  be  con- 
from  the  tenants  or  their  assigns,    and  that  the  same  have  f  ""ued  stnctiy, 
been  refused  or  neglected  to  be  paid  within  a  reasonable  jandio^r" in sucl 
time  after  such  demand.     Then  there  was  a  proviso  in  the  case. 
act,  that  if  the  landlord  shall  find  a  difficulty  in  discovering 
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Another  cause 
for  like  strict- 
ness is  another 
omission  ill  the 
statute,  in  not 
providing  for 
the  preservation 
of  evidence  of 
the  demand, 
given  on  the  first 
or  second  life. 


The  tenant  ge- 
nerally knows 
«he  drop  of  tiie 


the  tenant,  a  demand  made  npon  the  land  from  the  prin- 
cipal occupier,  and  notice  of  that  demand  made  for  two 
months  in  the  London  and  Dublin  Gazettes,  shall  be  suffi- 
cient ;  but  this  applies  as  your  lordships  see,  only  to  the  case 
where  the  landlord  shall  not  discover  who  was  the  tenant. — 
In  this  case  Mr.  Fitzsinion  had  discovered  who  was  the  te- 
nant, and  he  did  not  content  himself  by  taking  any  other 
means  of  making  a  demand  but  sending  a  person  to  Eng- 
land for  the  purpose  of  making  that  demand.  Now,  my 
Lord,  this,  permit  me  to  say,  is  no  small  hardship.  Here 
is  a  fine  of  five  pounds  for  which  a  landlord  is  to  send  a  spe- 
cial messenger  over  to  England  to  make  the  demand,  with- 
out which  it  is  conceived  he  cannot  proceed  at  all.  My 
lords  the  expense  of  this  would,  I  fancy,  cost  more  than 
the  five  pounds,  and  I  cannot  say  that  if  this  act  is  not  to 
be  construed  with  a  very  considerable  degree  of  strictness, 
it  would  be  the  most  unjust  act  that  was  ever  passed,  for  it 
might  have  the  effect  of  depriving  every  landlord  of  this 
description  of  the  rights  he  has,  except  under  very  special 
circumstances,  and  more  particularly  in  the  case  of  a  pro- 
prietor residing  not  in  L'cland. 

My  Lords,  there  is  another  circumstance  which  it  seems 
to  me  has  been  a  little  overlooked  by  the  legislature  in 
passing  the  act.  It  was  passed,  I  believe,  at  a  time  when  a 
great  degree  of  irritation  existed,  and  it  has  not  at  all  pro- 
vided for  this  unfortunate  case.  Here  are  three  lives,  one 
life  drops,  the  landlord  makes  his  demand.  Llere  are  two 
other  very  good  lives;  they  may  last  twenty  or  thirty 
years,  and  this  demand  may  be  totally  lost.  Now  I  think 
the  legislature,  when  they  passed  this  act,  should  have  made 
some  provision  as  to  what  should  be  done  under  such  cir- 
cumstances. However  they  have  not.  I  take  it  therefore 
that  it  is  an  act  that  ought  to  be  construed  strictly — it  is  an 
act  infringing  most  clearly  and  distinctly  on  the  contracts 
of  parties,  and  it  infringes  most  clearly  and  distinctly  in 
this  case  on  the  contracts  of  parties,  for  it  is  specially  con- 
tracted between  them  that  if  a  demand  shall  be  made  not 
only  the  covenant  shall  not  bind,  but  that  there  shall  be  a 
total  end  of  all  the  dealings  between  the  parties,  that  is  to 
say,  there  shall  be  an  end  of  the  whole  if  the  fine  is  not  ten- 
dered within  the  time  of  six  months  after  the  dropp  ngof 
the  life. 

My  Lords,  under  these  circumstances,  therefore,  I  am 
sure  that  this  act  ought  to  be  construed  with  a  considerable 
degree  of  strictness  in  respect  of  the  tenant,  and  with  a 
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considerable  degree  of  liberality  in  respect  of  the  landlord,  life,  the  landlord 
for  the  tenant  must  know  under  what  title  he  holds  the  notjthereioretiie 
land,  he  nuist  in  trencral  very  well  know  who  are  the  lives  f'a'"t€  should 

111  '•  I  ^  ^11111  ■.     be  coiistriieu 

whom  he  has  nommated,  wnereas  the  landlord   may  not,  strictly  as  to  the 
he    may  know  from  the  documents  which    he  has,    the  tenant, and  libe- 
names  of  the  persons  so  nominated,  but  they  are  generally  rally  as  lothe 
of  the  fnmily  of  the  lessee,  and  therefore  may  be  persons  ian<Ho"d. 
wholly  out  of  his  cognizance  ;  here  one  of  the  lives  was 
that  of  his  Majesty,  a  person  perfectly  well  known  to  all  the 
parties  by  circumstances  to  have  died  ;  the  other  two  lives 
were  sons  of  Mr.  Burton,  the  grandfather  of  the  present 
respondent,  who  renewed  the  lease ;   he  must  have  known 
the  tact,  that  his  two  sons  were  dead;  he  must  have  known 
the  fact  that  he^held  his  estate  for  the  lives  of  his  two  sons, 
when  he  himself  was  the  person   who  had   renewed   the 
lease.     My  lords,  with  respect  to  him,  therefore,  the  negli- 
gence appears  to  me  manifestly  gross. 

My  Lords,  there  is   another  circumstance  which   ought  ^1,^  ,g„j,ut  fo 
not  to  be  overlooked  in  this  case,  which  is,  that  this  pro-  jjfg  represents 
perty  was  under  settlement,  that  Mr.  Burton,  the  grand-  the  estate,  and 
fathei',  was  only  tenant  for  life,  and  that  it  was  entailed  on  '*  bound  to  pay 
the  present  Mr.  Burton.     But  what  has  the  landlord  to  do  ^^^  ''"^• 
with  that.     You  must  consider  the  person  who  is  the  te- 
nant for  life  as  the  person  who  represents  the  estate ;  he 
was  the  person  who  was    bound  to  pay  the   fine,   and   if 
he  did  not  pay  the  fine,   the  court  must  look  to  him  and 
to  his  neglect :   it  may  be  unfortunate  for  the  person  to 
come  after  him. 

My  Lords,  if  this  case  had  stood   independent  of  this  There  is  a  case 
circumstance  of  the  notice  which  was  served  on  Mr.  Burton,  ^"'^  ^^\^  appei- 
as  alleged  by  the  appellant,  1  should  say,  that  if  that  no-  '■■^"'' 'f '"^  ^^"^ 

,    o,  •',  ^  '■  1,     I  •  /    ,•  11  /.  served  no  no- 

tice had  not  been,  still  this  was  a  case,   (alter  the  lapse  or  tice. 

time  which  has  occurred,  all  the  lives  having  ceased,  two  of 

them  being  of  the  family,  and  the  third,  that  of  his  Mnjcsty, 

whose  death  must  have  been  notorious,  all  the  lives  having 

ceased   before  any  application  was  made  for  a  renewal,) 

that  this  was  a  case  of  gross  neglect,  and  that,  therefore,  it 

cannot  go  under  the  description  of  mere  neglect,  which  are 

the  words  of  the  act. 

But,  my  Lords,  Mr.  Fitzsimon  served  this  notice  in  the  Great  difficulty 

manner  in  which  I  have  stated,  and   it  seems  to  me,  the  if  personal  ser- 

Court  of  Exchequer  have  proceeded   upon   this  ground,  ^»ce  should  be 

that  Mr.  Fitzsimon  had  passed  by  all  these  circumstances,  sary.^ 

that  they  were  cancelled,  this  service  of  notice  being  to  be 

considered  as  a  waver  of  the  previous  objections  j  that  when 
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The  respondent 
declined  to 
cross-examine 
the  server  of  the 
notice,  or  exa- 
mine his  own 
servant. 
Therefore  the 
service  suffi- 
cient. 


The  appellant 
brought  his 
ejectment,  and 
that  surely  was 
notice.     The 
respondent  took 
defence,  and 
that  was  a  denial 
of  his  landlord's 
title  ;  and  an 
important  fea- 
ture in  the  case. 


'  Mr.  Fitzsimon  thought  fit  to  give  him  this  notice,  lie  meant 
to  say,  "  I  am  ready  to  take  the  fine  if  you  will  give  it  me 
now,"  and  therefore,  it  was  a  waver  certainly.  But,  my 
lords,  the  court  of  Exchequer  says,  this  was  not  the  ser- 
vice of  a  notice.  My  Lords,  the  act  of  parliament  does 
not  say  it  shall  be  served  personally  upon  the  party,  and 
what  extreme  difficulty  would  there  be  if  it  was  held  that 
it  must  be  a  personal  service. 

My  Lords,  there  are  other  circumstances.  Mr.  Burton 
haviug  filed  his  bill,  for  the  purpose  of  compelling  a  re- 
newal of  his  lease,  he  called  upon  Mr.  Fitzsimon  to  state 
by  whom  he  served  this  notice,  understanding,  I  suppose, 
that  Mr.  Fitzsimon  said  he  had  given  a  notice.  Mr.  Fitz- 
simon states  that  it  was  served  by  A.  B.  Then  the  when 
and  the  where  and  every  circumstance  being  at  issue,  this 
witness  is  examined,  and  he  proves  the  service  of  the  no- 
tice, that  it  was  by  leaving  it  with  a  servant  of  Mr.  Burton, 
at  the  house  where,  Mr.  Burton  lived.  In  the  first  place, 
if  Mr,  Burton  doubted  the  trutli  of  the  man's  evidence,  he 
ought  to  have  cross-examined  him  :  if  he  meant  to  say, 
"  though  this  notice  may  have  been  served,  it  never  came 
to  my  hands;"  he  should  have  examined  his  own  servant : 
"  Did  you  give  that  notice  to  me ;  if  not,  why  did  you  not 
give  it  me  ?"  But  no  examination  of  that  kind  takes  place, 
my  lords;  I  take  it  therefore,  your  lordships  must  hold, 
that  this  notice  was  served  upon  Mr.  Burton,  and  suffi- 
ciently served. 

My  Lords,  besides  all  this,  this  notice  having  been  served 
I  think  on  the  3d  of  April,  1821,  Mr.  Fitzsimon  receiving 
no  answer,  he  on  the  17th  of  .January,  1822,  iline  months 
after  the  service  of  this  notice,  brought  an  ejectment.  Now, 
my  lords,  what  did  Mr.  Burton  do  upon  that  ejectment? 
That  ejectment  was  surely  notice  to  him  :  he  was  bound 
then  to  pay  the  fines,  but  instead  of  doing  that,  he  took 
defence  to  that  ejectment.  By  his  defence  to  that  ejectment, 
he  denied  the  right  of  Mr.  Fitzsimon  to  the  land  :  he  in- 
sisted upon  it  as  his  own  land,  and  that  does  appear  to  me 
to  be  a  very  important  feature  in  this  case.  It  is  clear, 
rent  had  not  been  paid  for  fifteen  or  sixteen  years.  If  it 
had  not  been  paid  for  twenty  years,  he  might  have  stated 
that  the  jury  ought  to  presume  there  has  been  a  surrender. 
My  Lords,  taking  defence  to  that  ejectment,  I  say  was  a 
declaration  that  he  would  not  pay  the  fines.  Finding  that 
he  could  not  succeed  in  this  defence,  he  then  in  March 
files  a  bill  for  the  purpose  of  compelling  a  renewal. 
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Now,  my  Lords,  the  question  for  your  Lonlships,  there-  The  service  of 
fore,  is,  whether  under  the  circumstances  of  this  case,  the  tl'e  nouee  con- 

c  r<       t  I  1  •    Ut.  •       1  •  I      sidered  insudi- 

court  of  Exchequer  have  done  right  ui  decreeing  a  renewal :  ^.^^^ .    ^^^^ 
they  have  certainly  treated   the  notice  as  not  a  sufficient  court  of  Exclip- 
notice  ;   I  confess,  my  Lords,  it  does  appear  to  me  to  be  a  quer. 
sufficient  notice,  and  a  notice  which  must  be  considered  as 
proved  to  have  been  served  upon  Mr.  Burton,  because  if  it 
was  not  served  upon  him,  Mr.  Burton  had  ample  opportu- 
nity of  cross-examining  the  witness,  who  swears  to  the  ser- 
vice, and  also  of  examining  his  own  servant,  or  any  other 
person,  to  show  either  that  he  was  non-resident  in  that 
house,  (but  that  indeed   is  not  disputed,  he  only  says,  it 
was  his  mother's  house,  and  not  his  own,)  or  to  show  that 
it  had   never  come  to  his  hands — to  show  in  short  some 
sort  of  excuse. 

My  Lords,   under  these  circumstances  it  does  appear  to 
me,  here  is  wilful  neglect.     Now,  my  lords,  several  cases  ^^'f  f '^^^^g[ 
have  occurred   since   this  act  of  parliament,  which  have  ° 

come  before  the  courts  of  L'eland  ;  there  was  one  case 
which  came  before  my  Lord  Clare,  who  was  perfectly  ac- 
quainted with  the  circumstances  under  which  this  act 
passed  ;  he  did  in  that  case  decree  a  renewal  upon  this 
ground,  that  the  parties  were  in  constant  treaty,  and  that 
the  landlord  made  a  mistake  with  respect  to  the  life,  and 
insisted  that  the  life  in  the  lease  was  a  man  who  had  died 
a  great  many  years  ago,  when  the  man  who  actually  was 
in  the  lease  had  not  in  fact  died,  and  that  this  was  in  dis- 
pute between  the  parties  for  some  time  ;  he  considered 
that  as  a  circumstance  which  entitled  him  to  decree  against 
the  landlord  in  that  case.  But  he  stated,  in  his  judgment 
upon  the  subject,  what  he  conceived  to  be  the  true  con- 
struction of  the  law  of  the  19th  and  20th  Geo.  3. ;  he 
said  it  is  impossible  to  draw  an  exact  line  in  all  cases,  for 
that  which  is  the  correct  line  in  one  case,  may  not  be  in 
another ;  but,  he  said,  I  will  proceed  by  analogy  to  other 
acts  of  })arliament,  which  have  limited  six  months,  and  I 
shall  hold,  that,  generally  speaking,  six  months  must  be  the 
boundary  of  the  time. 

My  Lords,  in  cases  which  came  before   me,   I  held  that  The  tenant  mnst 
that  was  the  line  which  ought  to  be  drawn  ;  but  I  held  also,  not  play  fast  and 
that  if  there  was  a  great  shuffling  on  the  part  of  the  tenant,  loose  with  his 
which  there  was,  particularly  in  the  case  o^  Jackson  v.  Saun-    ^° 
ders^    which   came   afterwards   by    appeal   to   this    house, 
though  the  lapse  of  time  between  the  end  of  the  treaty  and 
the  time  when  the  landlord  said  he  would  have  nothing  to 

s  s 
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do  with  it,  was  not  quite  four  months;  the  landlord  was 
there  entitled  to  say  "  you  have  trifled  with  me  so  long  I 
will  have  nothing  more  to  gay  to  you  :"  and  this  house 
affirmed  that  judgment,  upon  this  ground  ;  that  the  tenant 
was  not  to  play  fast  and  loose  with  the  landlord,  but  that 
he  was  to  use  ail  diligence  after  he  had  notice,  for  it  was 
mere  neglect  on  his  part  which  was  to  be  indulged,  but 
that  that  indulgence  was  not  to  be  extended  to  a  case  in 
which  he  attempted  to  delay  his  landlord,  when  he  knew 
the  circumstances  of  the  case  and  the  right  of  his  landlord. 
I  think  that  the  notice  must  be  taken  to  have  been 
served  upon  Mr.  Burton's  servant  at  Lincoln  ;  it  is  sworn 
to  positively  by  the  person  who  says  he  served  it,  and  that 
evidence  is  not  disputed.  I  hold  that  personal  service  is 
not  within  the  meaning  and  intent  of  this  act  of  parlia- ' 
ment;  the  act  of  parliament  does  not  indeed  say,  that  no- 
tice shall  be  served,  but  the  words  of  the  act  are  these : 
"  the  landlord  or  person  entitled  to  the  property  at  the 
time  having  demanded  such  fines."  Why,  my  lords,  for 
the  purpose  of  a  demand  of  that  description,  is  it  not  suf- 
ficient to  give  a  formal  notice,  making  the  demand  and 
giving  it  to  the  servant  of  the  party  at  the  place  of  his 
actual  residence?  I  hold,  therefore,  my  Lords,  without  re- 
sorting to  any  other  circumstance  of  this  case,  that  notice 
has  been  sufficiently  given,  that  the  demand  has  been  suf- 
ficiently made  and  sufficiently  proved  ;  and  that  being  suf- 
ficiently made  and  sufficiently  proved,  and  no  step  taken 
on  the  part  of  Mr.  Burton  in  consequence  of  that  demand 
till  very  nearly  a  twelvemonth  after,  within  a  few  days  of 
the  twelvemonth  ;  and  Mr.  Burton,  on  the  contrary,  taking 
defence  to  the  ejectment  when  the  ejectment  was  brought, 
and  therefore  denying  the  title  of  Mr.  Fitzsinion,  it'  he  had 
any  title  whatever  to  this  property  ;  under  these  circum- 
stances I  am  of  opinion,  that  this  was  a  case  in  which 
Mr.  Burton  ought  not  to  have  been  relieved,  but  that  the 
bill  ought  to  have  been  dismissed. 

My  Lords,  one  circumstance  appears  to  me  that  the 
WithoTit  resort-  ^.Q^y^  ^^f  Exchequer  have  completely  overlooked;  Mr. 
cmJtanccrtbr  Fitzsimou  had  no  remedy  but  by  bringing  an  ejectment; 
material  part  of  he  couUl  uot  have  had  an  effectual  remedy  but  by  bi  inging 
the  case  is,  that  an  ejectment ;  and  they  have  not  given  him  the  costs  ot  the 
tbere  has  been     ejectment.     It  mi^lit  be  said  ihat  he  might  recover  these 

a  sufficient  de-       ''    ^  ,  i      ^   i  »  „  .1  .        ..  i  1 

mand  saffi-        cohts  at  law  ;    but  he  cannot  recover  those  costs  at  law,   be- 
eientij  proved,    cause  he  is  restrained  by  the  injunction  from  taking  out  judg- 
ment at  law.     The  material  part  of  the  case,   however,  I 
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think  is,  that  there  has  been  a  sufficient  demand  made  suffi 
ciently  proved,  to  controvert  that  evidence  ;  and  that  there- 
fore in  this  case  tiie  bill  ought  to  have  been  dismissed,  and 
of  course  ought  to  have  been  dismissed,  if  at  all,  with  costs. 
With  respect  to  this  appeal  the  judgment  of  the  court  being 
to  be  reversed,  your  lordships  will  not  of  course  give  the 
party  the  costs  of  the  judgment  in  the  court  below,  but  the 
costs  of  the  bill  in  Equity  I  apprehend  ought  to  be  given  to 
him,  because  the  bill  ought  to  have  been  dismissed,  and  I 
think  ought  to  have  been  dismissed  with  costs. 

Lord  El  do  Ji,  (Chan.)  My  Lords,  I  have  thought  it  desira- 
ble, considering  the  nature  of  the  case  before  your  lordships, 
that  the  noble  and  learned  lord  who  formerly  held  the  great 
seal  of  Ireland,  should  state  his  opinion  first  upon  the  case. 
It  appears  that  the  last  lease  of  this  property  was  made  in 
the  year  1781.  In  its  contents  it  is  much  shorter  than  the 
instrument  of  1707;  but  there  is  a  reference  throughout  to 
the  deed  of  1707  ;  therefore  when  you  come  to  ask,  what 
is  the  law  with  respect  to  the  deed  of  1781,  you  must  look 
at  the  deed  of  1707,  as  that  by  which  it  is  necessarily  to  be 
construed. 

My  Lords,   the  question  which  this  cause  has  brought  Cases  relievea- 
before  the  court  of  Exchequer  in  Ireland,  depends  entirely  We  under  the 
I  apprehend  upon  the  effect  of  what  was  the  law  before  the  Tenantry  Act. 
statute  of  the  19th  of  the  late  king,  which  is  called  the  Te-  ^"^re  neglect 
nantry  Act,  (and  by  the  word  law,  I  mean  law  and  equity, 
and  the  effect  of  the  Tenantry  Act  upon  such  an  instrument  "^^'^  '^  ""^  •""•" 
as  this  deed  of  1707,  in  the  actual  circumstances  which  have 
taken  place  between  the  landlord  and  tenant,)  in  this  case, 
looking  to  the  covenants  in  the  deed  of  1707,  I  think  I  may 
venture  to  state  with  reference  to  the  words  of  the  Tenantry 
Act,    which  is  an  act  to  relieve   the  tenants  in  the  cases 
which  that  act  itself  expresses  to  be  cases  of  mere  neglect, 
that  it  be  as  impossible  to  say  that  this  was  a  case  of  mere 
neglect,  as  it  would  be  to  predicate  any  thing  of  any  deed 
to  which  that  act  refers. 

My  Lords,  the  demise  is  made  for  three  lives,  a  yearly  rent 
of  ^'10  is  reserved  in  equal  portions  at  particular  periods. 
The  remedies  are,  first,  distress,  and  if  there  is  no  sufficient 
distress,  then  a  right  of  re-entry  ;  but  in  a  part  of  the  instru- 
ment subsequent  to  the  provisions  as  to  the  right  of  re-entry 
on  non-payment  of  rent  had,  there  is  this  covenant,  "the  said 
Christopher  Fitzsimon  doth  hereby  for  him,  his  heirs,  anci 
assigns,  covenant,  promise,  and  agree,  to  and  with  the  said 
Henry  Aston,  his  heirs  and  assigns ;"  and  give  me  leave  to 
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say  that  these  words  must  be  construed  as  infused  into  the 
indenture  of  1781,  and  the  act  called  the  Tenantry  Act 
bears  date  about  the  19th  or  20th  year  of  George  the  3d  ; 
your  lordships  will  very  easily  be  able  to  give  the  date  of 
that ;  "  that  upon  the  death  or  failure  of  any  of  the  aforesaid 
lives  of  the  said  Nicholas  Waddington  and  Faulkner,  or 
any  of  them  which  shall  first  happen,  and  he  the  said  Ed- 
ward Aston,  his  heirs  or  assigns,  paying  the  full  and  entire 
sum  of  ^5,  as  herein  is  reserved  over  and  above  the  annual 
rent  herein  before  reserved  within  six  months  next  after  the 
failure  of  such  life,  and  upon  the  nomination  of  the  life  of 
any  other  person  by  the  said  H.  Aston,  his  heirs  and  assigns, 
at  his  or  their  request  to  be  put  and  inserted  in  the  place 
and  stead  of  the  person  so  happening  to  die  as  aforesaid, 
that  then  the  said  Christopher  FitzsimOn,  his  heirs  or  as- 
signs, shall  and  will  within  six  months  after  the  death  of 
such  person  so  happening  first  to  die  as  aforesaid,  add  and 
insert  to  the  time  and  term  of  the  said  lease,  the  life  of  such 
person  so  nominated  in  the  place  and  stead  of  such  person 
so  happening  first  to  die  as  aforesaid,  which  life  so  added 
and  inserted  is  to  be  endorsed  on  this  lease,  or  to  be  writ- 
ten on  a  deed,  label,  or  parchment,  to  be  affixed  to  this 
lease  for  that  purpose,  and  in  like  manner  from  time  to  time 
successively  for  ever  upon  the  failure  of  every  several  life  in 
this  lease  now  nominated  or  hereafter  successively  to  be  no- 
minated as  aforesaid,  and  upon  the  like  payment  the  entire 
sura  of  ^5  sterling  as  herein  is  reserved,  over  and  above  the 
annual  rent  herein  reserved  within  six  months  next  after 
the  failure  of  every  other  such  several  life,  and  upon  the 
nomination  of  any  other  life  successively  in  lieu  of  every  se- 
several  life  so  failing  as  aforesaid,  that  then  the  said  Chris- 
topher Fitzsinion,  his  heirs  and  assigns  successively,  shall 
and  will,  within  six  months  next  after  the  failure  of 
every  other  life  so  nominated  as  aforesaid,  add,  and  in- 
sert to  the  time  and  term  of  this  lease  from  tiine  to  time 
for  ever  the  several  life  or  lives  of  such  person  or  persons 
to  be  nominated  in  the  place  and  stead  of  the  life  or 
lives  of  the  several  person  or  persons  successively  happen- 
ing to  die  as  aforesaid,  which  several  lives  so  to  be  added 
and  inserted  successively  are  to  be  endorsed  on  this  lease,  or 
written  in  deed,  label,  or  parchment  affixed  thereunto  as 
aforesaid.*' 

Now,  my  Lords,  the  plain  and  obvious  construction  of 
this,  unless  the  meaniug  of  it  is  perverted  entirely  by  the 
act  of  Parliament  which  passed  in  the  19th  year  of  King 
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George  the  Third,  is  this ;  and  the  reasoning  upon  it  is 
the  same  whether  the  sum  to  be  paid  be  the  small  sum  of 
£iy  or  the  sum  of  ^500,  that  where  tiie  payment  can  be 
made  upon  the  failure  of  each  successive  life,  that  shall  be 
done.  Cases  certainly  may  occur  in  which  tiiat  cannot  be 
done,  as  if  the  three  noble  lords  sitting  oppobitc  ine,  Irish 
lords,  happen  to  be  named  in  one  lease,  and  in  going  over 
in  a  steam  packet  from  Liverpool  to  Dublin,  they  should 
happen  to  be  cast  away  at  the  same  time,  there  have  been 
questions  even  in  such  cases  which  of  the  three  lives  has 
come  first  to  its  close.  I  recollect  a  case  in  which  a  fatiier 
and  his  son  being  drowned,  that  question  has  arisen  ;  and 
another,  in  which  a  father  and  his  son  being;  hanged  at  the 
same  tune,  issues  were  directed  to  try  which  of  them  first 
died,  by  drowning  in  the  one  case,  and  by  hanging  in  the 
other,  for  it  might  not  be  of  necessity  that  they  died  at  the 
same  tinie  j  but  unless  in  the  case  of  some  unforeseen  cir- 
cumstances as  that  where  all  the  three  lives  expired  at  once, 
the  covenant  in  this  lease  requires  that  upon  the  failure  of 
each  successive  life,  application  shall  be  made  for  the  inser- 
tion of  another  life,  and  when  the  old  doctrine  of  equity 
about  compensation  is  supposed  to  have  been  entertained, 
give  me  leave  to  say  that  that  doctrine  was  carried  to  a  most 
ridiculous  extent ;  it  appears  to  have  been  founded  upon  this 
sort  of  fallacy,  that  you  could  by  compensation  make  good 
what  you  ought  to  have  paid  for  the  nomination  of  a  life. 
Now  it  is  quite  obvious  that  when  a  life  is  added  to  the  first 
instrument  it  ought  to  be  added  before  the  compensation 
is  paid,  probable  long  before.  \n  the  interval  two  or  three 
lives  might  have  expired,  and  it  is  not  therefore  a  subject 
of  such  accurate  calculation  as  that  men's  covenants  should 
be  construed  by  it. 

Now  what  has  been  done  in  Ireland,  because  I  hold  my- 
self bound  to  sav  that  we  are  actinij  under  a  statute  which  ?!^''^"  ''^'^^1 
speaks  or  a  case  or  mere  neglect.     It  mstead  of  addmg  one  ed  to  expire, 
life  to  two  lives,  or  in  certain  cases  two  lives  to  a  third,  hav-  can  that  be 
ing  suffered  all  the  three  lives  to  expire,   when  you  there-  called  a  case  of 
fore  call  upon  the  landlord  to  grant  an  entire  new  lease  for  '"^'-e  "eglect  ? 

1  !•  II  1  •  II  11     1     ,  It  IS  tue  duty  of 

three  lives  ail  at  the  same  time,  can  that  be  called  "a  mere  tiie  tenant  iu 
neglect?"  Look  at  what  is  called  "mere  neglect"  in  this  Engiaad,  to  take 
case,  taking  the  lease  of  1781  into  our  consideration,  and  it  care  that  be  pajs 
appears  that  for  a  series  of  years  no  rent  had  been  paid  *'"^""*- 
under  that  lease.     This  bill  was  filed  so  far  in  the  present 
century  as  the  year  1822,  and  it  is  now  attempted  to  say, 
what?  why  to  say  that  non-payment  of  rent  during  two  of 
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of  those  lives,  or  three  of  those  lives,  is  on  the  part  of  the 
Cenant  a  mere  neglect.  Now,  my  lords,  it  is  always  under- 
stood, in  this  country  at  least,  that  it  is  the  duty  of  the  te- 
nant to  take  care  that  he  pays  to  the  landlord  the  rent  that 
is  due  to  him. 

There  is  then  in  a  subsequent  part  of  this,  a  very  bene- 
ficial clause,  that  if  there  is  a  fine  due  as  well  as  rent  due, 
if  they  are  not  paid  within  six  calendar  months  the  landlord 
shall  have  a  right  of  re-entry  upon  the  estate,  and  in  that 
case  he  may  recover  his  rent  as  well  as  his  fine,  though 
there  is  a  distress  upon  the  premises,  which  tends  therefore 
to  show  that  when  this  statute  speaks  as  you  will  see  by  and 
by,  it  speaks  of  nothing  but  fine,  for  the  word  rent  is  not 
mentioned  in  it  from  tije  beginning  to  the  end  ;  the  laches 
and  neglect,  or  the  wilful  default  of  the  tenant  to  pay  bis 
rent,  are  made  the  subject  of  compensation,  much  in  the 
same  way  as  the  statute  is  supposed  to  have  given  compen- 
sation in  the  case  of  fines. 

Such  being  the  original  lease,  an  indenture  was  made  in 
1781,  and  that  indenture  was  for  three  lives,  the  life  of  his 
late  Majesty,  King  George  the  Third,  and  Benjamin  Bur- 
ton and  William  Burton,  in  the  place  and  stead  of  two 
lives,  Nicholas  Wad(h'ngton  and  Susannah  his  wife. 

The  statute  passed  in  the  19th  and  20th  of  the  late  king, 
is  expressed  in  these  words,  and  I  take  the  liberty  of  say- 
ing, (whether  it  would  have  been  conformable  to  the  Irish 
precedent  or  not,  I  do  not  know,)  but  if  the  matter  had 
been  brought  into  the  court  in  which  I  have  the  honour  to 
sit,  I  certainly  should  not  have  had  the  least  hesitation 
whatever  to  have  said,  that  if  the  appellant  had  not  served 
the  notice  which  has  been  referred  to,  it  would  have  been 
utterly  impossible  for  the  respondent  to  have  brought  this 
case  within  the  meaning  of  this  act  of  parliament.  And 
here  I  will  just  repeat  again  an  observation  I  before  made 
upon  the  meaning  of  compensation  with  respect  to  the 
non-payment  of  a  fine,  for  not  putting  in  a  life.  The  re- 
cital of  the  act  is  in  these  terms  : 

"  Whereas,  great  part  of  the  lands  in  this  kingdom  are 
held  under  leases  for  lives  with  covenants  for  perpetual 
renewals  upon  pavment  of  certain  fines  at  the  times  there- 
in respectively  mentioned  for  each  renewal.  And  whereas 
from  various  accidents  and  causes,  such  tenants  and  those 
deriving  under  them  have  frequently  neglected  to  pay  or 
tender  such  fines  within  the  times  prescribed  by  such  cove- 
nants after  the  fall  of  such  lives  respectively,  and  whereas 
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many  such  leases  are  settled  to  make  provision  for  families 
and  creditors,  most  ol'  whom  must  be  utterly  ruined  if  ad- 
vantage shall  be  taken  of  such  neglects,  which  will  occa- 
sion much    confusion  and    distress  in   the  kingdom  ;  and 
whereas  it  has  been  for  a  long  time  a  received  opinion  in 
this  kingdom,  to  which  some  decisions  in  courts  of  Equity 
and  declarations  of  judges  have  given  countenance,  that 
courts  of  equity  would   in  such  cases  relieve  against  the 
lapse  of  time  upon    giving  an  adequate  compensation  to 
the  persons  to  whom  such  fines  were  payable,  or  their  re- 
presentatives."   So  that  if  a  lease  had  been  granted  during 
the  life  of  A,  during  the  life  of  his  son  B,  and  during  the 
life   of  his  son   C  ;  A,  the  respective    tenants  for  life   at 
the  deaths  of  A  and  B,  who  have  not  received  the  fines  of 
their   estate,  are  to  receive  nothing  ;  but  the  tenant  for  life 
on  the  death  of  the  third  person  who  diesis,  according  to 
this,   to  receive   the  whole,   though    he  was  not  entitled  to 
two-thirds,  and  this  not  of  fines  only  but  of  rent  too.  Now 
I  should  be  glad  to  know  how,  first  of  all,  it  ever  came  to 
be  thought  that  a  tenant  who  through  the  life  of  his  land- 
lord and  the  life  of  his  lantliord's  eldest  son,  and  the  life  of 
his   landlord's  second  son,    the  three  ccsttii  que  vies,  and 
neither  paid  a  fine  nor  rent  during  the  first  year,  nor  any 
subsequent  year,  but  chose  to  go  on  as  this  tenant  has  done 
for  twelve  or  fourteen  years,  (and  upon  the  stjme  principle 
he  might  have  gone  on  for  twenty  years,)  could  after  that 
come  into  a  court  of  Equity  to  say,  this  is  all  a  mere  ne- 
elect :  it  is  to  be  sure  a  neglect,  in   one  sense  of  the  word 
it  is  a  very  great  neglect,   that  he  should  neither  remember 
the  contents  of  his  lease,  nor  his  own  situation  in  respect 
of  it,   for  so  many  years  together.     But,   my  lords,  is  it  a 
mere  neglect?     My  lords,  the  words  of  the  act  are,    "and 
to  the  end  that  such  interests   may  not  be  defeated   by  a 
mere  neglect  when  no  fraud  appears  to  have  been  intended." 
Now  I  should  construe  these  words  to  have  meant  this,  that 
fraud  shall   not   be  presumed  to  be  intended  if  there  is  no 
evidence  of  fraud,  but  mere  neglect,  but  to  say  that  where 
there  is  a   positive  and  clear  neglect,  the  statute  which  is 
aimed  at  mere  neglect  is  to  be  so  construed  as  to  do  away 
with  the  effect  of  positive  neglect,  obvious  neglect,  which  a 
man  cannot  be  guilty  of  without  feeling  it;  and  that  in  ad- 
diton  to  that  there  should  be  some  circumstance  of  positive 
fraud  attending  it,  appears  to  me  to  be  a  construction  very 
different  from  what  was  originally  intended  to  be  given  to 
this  act. 
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My  Lords,  there  is  another  observation  which  is  ex- 
tremely material  in  these  cases  ;  when  you  come  to  ask 
yourselves  what  is  mere  neglect,  I  say  it  is  fair  to  look  at 
the  contents  of  the  lease,  because  the  provisions  of  the  lease 
are  such  in  their  nature  as  will  put  one  in  mind  from  time 
to  time,  and  shev/  what  it  is  our  duty  to  do;  a  man  who 
possessed  the  instrument  under  which  he  held  the  land 
must  have  known  his  duty;  but  he  seems  to  say,  I  did  not 
choose  to  discharge  my  duty;  how  can  it  be  said  that  that 
is  a  mere  neglect,  when  the  very  nature  of  the  instrument 
under  which  he  holds  reminds  him  of  what  his  duty  is.  I 
must  confess  it  appears  to  me  that  it  is  impossible  to  say 
that  if  a  man  pays  neither  fine  nor  rent,  and  lets  three  Jives 
expire,  neither  paying  fine  nor  rent,  he  is  within  the 
meaning  of  this  act.  If  he  does  pay  all  the  fines  and  all  the 
rent  to  the  man  who  happens  at  the  moment  not  to  be  en- 
titled, he  puts  into  his  pocket  that  which  should  have  been 
paid  to  two  others.  And  the  question  your  lordships  will 
have  to  ask  yourselves  is  not  merely  the  question,  what  is 
the  nature  of  the  contract  between  the  lessor  of  to-day  and 
the  lessee  of  to-day?  but  what  was  the  nature  of  the  con- 
tract between  the  lessee  and  the  person  who  was  lessor 
when  the  first  fine  ought  to  have  been  paid,  and  the  person 
who  was  lessor  at  the  time  when  the  second  fine  ought  to 
have  been  paid,  and  when  it  might  turn  out  on  an  examina- 
tion of  the  circumstances  that  happened  at  those  periods, 
that  there  had  been  such  conduct  with  respect  to  the  first, 
and  the  second,  so  to  make  it  impossible  to  rely  upon  this 
as  a  mere  neglect. 

My  Lords,  I  take  the  liberty  of  making  these  observa- 
To  add  a  life  to  i\qxi^^  because  knowing  the  length  to  which  the  decisions  of 

a  life,  should         .1  ^  •      ^i  1  t  ti     •  ir  * 

refer  to  an  ex-  ^"^  court  m  these  cascs  have  gone,  1  cannot  brmg  myseir  to 
isting  and  not  fjo  one  iota  farther  than  such  decisions  have  gone ;  and,  niy 
an  expired  es-  lords,  here  is  onc  very  material  thing  to  be  attended  to  when 
**'^*  we  talk  of  adding  a  life,  the  obvious  intent  and  meaning  of 

the  language  is,  that  we  are  meaning  to  add  a  life  to  a  life, 
that  is,  witl)  reference  to  some  estate  which  has  existence  at 
the  time;  whereas  this  lease  had  expired.  During  the 
whole  three  lives  the  estate  had  been  enjoyed,  and  the  per- 
sons who  now  assert  their  right  to  add  a  life  without  any 
title  whatever.  Under  such  circumstances  I  think  I  should 
have  had  infinite  difficulty  to  satisfy  myself  in  my  view  of 
the  duty  of  a  court  of  Equity,  if  the  lessor  had  not  himself 
opened  the  subject  by  giving  that  notice,  that  that  title  ever 
could  be  revived  by  the  application  of  the  tenant.     The 
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very  circumstance  which  I  have  stated  1  think  ought  to 
have  concluded  the  tenant;  he  had  the  lease  in  his  hands, 
and  he  could  not  but  know  what  was  in  the  lease,  and  it  is 
perfectly  fair  to  assume  that  all  those  who  claim  under  him 
knew  what  was  in  the  lease.  They  knew  of  the  neglect  du- 
ring three  generations,  and  if  that  does  not  destroy  the 
right  of  the  tenant  to  claim  a  revival  of  his  interest,  I  do 
not  know  what  can. 

But,  however,  my  Lords,  it  does  not  rest  there.  The  '^''«  *i«raand 
lessee  was  a  person  living  at  Lincoln,  and  it  appears  in  ai^''t\g"e^e^j°* '" 
evidence  that  the  landlord  sent  over  a  notice  to  him,  desir-  ment  a  sufficient 
ing  him  to  be  so  good  as  to  pay  the  rent  and  the  fines  demand;  and 
which  were  due.  It  is  proved  by  a  servant  of  the  name  of  ^'""^e  raonths 
Henry  Noble  that  he  carried  that  notice  to  the  house  of  f^'^'fTr^,?^' 
tnis  gentleman  at  Lmcoln,  and  that  he  delivered  that  no- 
tice to  a  servant  who  came  to  the  door  of  that  house  j  ser- 
vice at  the  house  in  most  cases  is  notice  to  the  party,  and 
it  is  probable  that  that  notice  reached  this  gentleman,  and 
it  is  the  more  probable,  because  it  is  not  denied  ;  here  he 
might  have  cross-examined  Noble,  or  he  might  have  exa- 
mined his  own  servant,  to  prove  that  though  this  notice 
was  delivered  at  his  house,  that  though  it  was  put  into  the 
regular  channel  of  conveyance  to  him,  it  had  not  for  some 
reason  or  other  reached  him  ;  however,  he  does  not  think 
proper  to  do  that.  But  then  after  that  he  suffers  time  to 
run  on  from  the  month  of  April,  1821,  to  the  month  of 
January,  1822.  The  landlord  then  brings  an  ejectment. 
Now  if  that  notice  came  into  his  hands,  and  it  ought  to  be 
presumed  to  have  come  into  his  hands,  of  which  I  say  there 
is  sufficient  evidence,  unless  you  say  that  personal  service 
is  requisite,  in  which  I  cannot  agree,  the  consequence  of 
that  was,  that  there  was  a  non-payment  of  rent  form  April, 
1821,  till  January,  1822,  and  it  would  be  a  pretty  extraor- 
dinary construction  to  put  upon  a  lease  which  requires  pay- 
ment within  six  months  after  that  payment  is  due,  if  upon 
tliis  statute  which  says  that  the  tenant  shall  be  relieved 
if  after  demand  he  pays  it  within  a  reasonable  time,  though 
the  lease  itself  stipulates  six  months  as  the  period,  you 
should  say  that  the  payment  was  not  withheld  for  more 
than  a  reasonable  time,  when  it  was  withheld  for  three 
months  more  than  the  six  months  which  was  the  stipulated 
period. 

My  Lords,  there  can  be  no  doubt  in  the  world  aS  it 
appears  to  me  that  this  ejectment  was  an  ejectment  brught 
upon  the  want  of  title,  by  a  man  who  had  stated  in  his  no- 
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tice,  that  he  was  willing  to  accept  what  was  due  to  him, 
that  would  have  amounted  to  a  waver  of  his  right  to  bring 
an  ejectment,  if  that  willingness  had  been  met  by  the  same 
willingness  on  the  other  side  ;  but  instead  of  that,  he  ad- 
versely defends  the  ejectment,  which  is,  in  other  words,  de- 
nying that  there  is  either  a  legal  or  an  equitable  tenancy  ex- 
isting at  that  time  between  them.  My  lords,  upon  the  whole 
I  am  of  opinion  that  the  decree  of  the  court  of  Exchequer 
cannot  stand  ;  stating  again  that  I  have  not  the  vanity  or  pre- 
sumption to  think  of  disturbing  the  cases  that  have  been  de- 
cided, at  the  same  time  that  I  do  not  feel  it  to  be  proper  to  car- 
ry the  decisions  further  than  those  cases  have  already  gone, 
without  going  further  into  the  case;  1  feel  it  to  be  my  duty 
to  state  to  your  lordships,  that  I  most  fully  concur  in  the 
opinion  which  has  been  expressed  by  the  noble  and  learned 
lord,  that  this  judgment  should  be  reversed,  as  I  am  of 
opinion  the  bill  of  the  respondent  ought  to  have  been  dis- 
missed with  costs. 

Judgment  reversed. 
Counsel  for  the  Appellant :   Harty  Sugdeny  and  (yCon- 
nell.      For  the  Respondent  :  S/iadxi-ell,  Pennefather,    and 
G.  Moore, 


Suffioiencj  of 
the  demand  of 
the  fines  the 
material  point 
of  difference  in 
this  case,  be- 
tween the  Hoase 
of  Lords  and 
court  of  Exche- 
qaer. 


Observations  on  the  Case  of  Fitzsimon  v.  Burton. 

In  this  case  the  House  of  Lords  reversed  the  decree  of 
the  Exchequer  in  Ireland.  The  material  point  in  the  case 
was,  whether  the  demand  was  sufficient,  and  sufficiently 
proved.  It  would  seem  that  the  Barons  were  of  opinion, 
that  the  demand  was  insufficient ;  in  which  respect  the 
House  of  Lords  differed  from  that  court. 

The  dicta  thrown  out  by  Lord  Eldon  in  this  case, 
"  whether,  where  the  three  lives  have  been  suffered  to 
drop,  a  life  can  be  added,  where  there  is  nothing  to  add 
to;  and  whether  the  suflfering  of  the  three  lives  to  drop, 
can  ever  be  considered  a  case  of  mere  neglect ;"  have  pro- 
duced a  great  sensation  in  Ireland,  as  leading  to  a  conclu- 
sion, so  far  as  the  authority  of  that  noble  and  learned  lord, 
that  in  the  case  of  three  lives  having  been  suffered  to  drop, 
a  renewal  should  not  be  grantable  to  the  tenant.  There  is 
no  doubt,  that  this  treatise  supplies  many  authorities  to  the 
contrary  of  that  position,  vide  ante  136  to  140,  and  the 
cases  there  referred  to;  nor  can  it  be  denied  that  there  are 
authorities  on  the  other  side,  to  which  the  recent  opinion 
®f  Lord  Eldon,   although  but  a  dictum,  is  an  important 
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accession.  The  Editor  presumes  to  say  that  this  dictum, 
is  dehors  the  question  on  which  the  reversal  of  the  decree 
of  ilie  Exchequer  turned.  There  is  no  doubt  thnt  the 
drop  of  the  three  lives  will  be  always  an  iinporlani  iii£fre- 
dient  in  the  meiits  of  the  case;  the  question  is,  will  that 
circumstance  exclude  tlie  tenant  altogcilier  ?  On  this  sub- 
ject there  are  authorities  both  ways,  and  as  the  Editor  has 
referred  to  them  already,  he  feels  it  unnecessary  in  this 
place  to  make  further  observations  thereon. 

Renewals  are  two-fold,  limited  and  perpetual;  the  former  Renewals  two- 
is  where  the  renewal  is  circumscribed  to  a  certain  number  f>id,  limited  and 
of  years  ;  or  a  certain  life  or  lives:  the  latter,  is  where  P^'^i'^'"^'* 
words  are  used  tantamount  to  the  phrase  "  for  ever,"  or 
"  from  time  to  time  and  at  all  times;"  or  denoting  it  to  be 
the  intention  of  the  parties,  that  the  estate  granted  should 
be  a  perpetuity.  The  legal  doctrine  on  this  point,  namely, 
what  words  in  a  deed  shall  create  a  renewal  limited  or  per- 
petual ;  and  what  principles  of  construction  shonid  be  ap- 
plied to  the  words  of  a  deed,  in  the  determination  of  that 
question  ;  together  with  a  view  of  the  cases  on  that  subject, 
are  given  in  a  condensed  and  perspicuous  manner  in  the 
argument  for  the  appellant  by  Mr.  Prime  Sergeant  Fitz- 
gerald and  Mr.  Saurin,  in  the  case  of  Earl  of  Inchiquin, 
Duke  of  Leijister,  and  Earl  of  Shannon  v.  Burnelly  3  Ridg. 
P.  C.  382. 

The  legal  view  taken  on  this  subject  by  the  counsel  for 
the  appellants,  was  abundantly  sanctioned  by  the  event  of 
the  appeal.  The  decree  of  Lord  Clare  for  a  renewal  to 
the  respondent  Burnell,  having  been  reversed  in  the  Lords', 
on  the  motion  of  the  Chancellor  himself,  after  a  reference 
to  the  twelve  judges,  who  were  unanimously  of  opinion  in 
favour  of  the  appellants. 

And  for  the  subsequent  law  on  the  same  subject,  nainely,  y^jYi?Lt  shall  be 
as  to  what  shall  be  deemed   a  covenant  for  perpetual  re-  deemed  a  cove- 
newal,   vide  the  case  of  Courtney,  Kenny,   and  others,  v.  nant  for  perpe- 
Forde  and  others,  BaWys  Report,  534;  and  the  case  of  *"^""«^'''- 
Lord  Clermont  v.  the  Marquess  of  Downshire,  ib.  54 1. 


APPENDIX. 


»UTY     OF     RECEIVER     IN     RESPECT     TO     LEASES     ON     LIVES 
RENEWABLE     FOR     EVER. 

The  preservation  of  the  tixle  to  the  estate  forms  also  a   _  ,     , 

*       ..  -11  .•  ■  1  (•  I        t)utj  ofreceirer 

prominent  teature  m  the  duty  ot  a  receiver;  wnereiore,  ho  ;„  respect  of  r»- 
should  inform  himself  of  the  tenure  under  wiiich  the  entiio  uewHlleB«««. 
and  every  part  is  held.  A  considerable  portion  of  property 
in  this  country  is  held  under  leases  for  lives  renewable  for 
ever,  and  under  leases  from  ecclesiastical  persons,  or  cor- 
porate bodies,  with  power  to  renew,  or  under  leases  with 
toties  quoties  covenants  for  renewal,  through  which  most 
valuable  interests  are  derived.  Where  any  of  the  lives 
have  dropped,  or  the  interest  may  otherwise  be  likely  to 
expire,  as  the  benefit  of  renewal  may  be  lost,  waived,  or 
prejudiced,  by  the  laches  of  the  parties  or  receiver,  it  be- 
comes frequently  of  the  greatest  consequence,  in  order  to 
preserve  such  interest,  that  renewals  of  such  leases  should 
be  procured.  In  such  case,  the  course  is,  to  move  the 
court,  on  notice,  for  a  reference,  grounded  on  an  affidavit, 
which  should  briefly  state  the  date,  parties,  names,  pre- 
mises, yearly  rent,  and  term  of  the  lease,  the  covenant  for, 
and  terms  of  renewal,  (if  any,)  the  death  of  the  lives,  and 
when  ;  the  right  of  the  parties  beneficially  entitled  to  the 
renewal,  and  the  reasons  or  necessity  for  obtaining  such 
renew^al.  The  order  usually  made  directs  a  reference  to 
the  Master,  to  inquire  and  report  whether  it  will  be  for  the 
benefit  of  the  parties  that  the  receiver  should  proceed  to 
obtain  such  renewal ;  and  if  so,  to  whom  the  same  should 
be  executed  ;*  whether  any  are,   and  what  arrears  of  rent. 


*  The  renewal  is  usually  executed  to  the  person  legally  enti- 
tled ;  but  in  some  cases,  as  where  trustees,  having  the  legal  estate, 
have  refused  to  act,  it  has  been  executed  to  the  receiver  in  trust 
for  the  parties  beneficially  entitled.  Smith's  Rec.  n.  p.  89. 
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To  whom  9XS-     renewal  or  septennial  fines  and  interest  due  and  payable 
*'*'*"*•  on  such  renewal,  what  funds  are  applicable  to   the  pur- 

poses of  obtaining  such  renewal ;  and,  if  necessary,  whether 
any  and  what  proceedings  should  be  taken  to  obtain  same; 
and  what  funds  are  applicable  to  the  costs  of  such  proceed- 
ings; and  that  the  receiver  may  be  at  liberty  to  proceed 
according  to  the  master's  report.  Edgcwoith  v.  Taylor^  R.I. 
Nov.  1823.     Smit/is  Didy  ofRcc.  88. 

If  the  Master  reports  favourably  to  the  renewal,  the  re- 
Wbere  and  how  ^eiver  should  cause  renewals  to  be  prepared,  according  to 
*  the  directions  in  the  report;  and  if  the  person  who  is  bound 
to  grant  such  renewal,  on  payment  or  tender  of  all  arrears 
of  rent,  renewal,  or  septennial  fines,  and  interest  (if  any,) 
refuses  to  execute  same,  a  further  application  to  the  court, 
grounded  on  the  report,  and  an  afiklavit  of  a  refusal  to 
execute,  should  be  made;  on  which  the  court,  if  it  sees  fit, 
will  order  a  formal  tender  of  such  renewal  to  be  made  ; 
and  if  not  executed,  will  direct  the  receiver  to  proceed  to 
file  a  bill  to  enforce  the  execution  of  the  renewal.  Edge- 
worth  V,  Taylor^  11.  I.,  Jan.  ISS^,  in  which  form  the  notice 
of  the  motion  should  be  shaped.  The  costs  of  these  pro- 
ceedings will  be  allowed  according  to  the  Master's  re- 
port, lb.  89. 

Before  concluding  the  consideration  of  renewals,  it  may 
be  observed,  that  if  any  of  the  tenants  of  the  estate  hold 
under  leases  for  lives,  with  covenant  for  renewal,  on  pay- 
ment of  any  pecuniary  fine,  all  fines  incurred  or  payable 
pending  the  existence  of  a  receiver  over  the  property,  ap- 
pear to  be  properly  receivable  by  the  receiver,  and  should 
be  demanded  as  part  of  the  issues  and  profits  ;  but  unless 
(which  is  seldom  the  case)  the  tenant  is  expressly  bound  by 
covenant  to  renew,  payment  could  not  be  enforced.  It 
might  be  otherwise  where  the  tenant  voluntarily  renews 
with  the  inheritor,  and  pays  him  the  fines.  In  such  case 
the  court  would,  it  is  conceived,  order  the  mheritor  to  ac- 
count, lb.  90. 

Palmer   v.    Newport. 

21st  June,  1824^. 

This  was  a  motion  by  the  receiver  for  a  reference  to 
How  a  receiver  the  Master,  to  inquire  whether  any  lives  were  named  in 
should  proceed  the  placc  of  Others  which  had  dropped,  and  had  been  in- 
where  the  lands  sertcd  in  a  Icasc  for  lives  renewable  for  ever,  under  vyhich 
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the  lands  in  the  pleadings  mentioned  were  held,  and  what  jj^^^  renewable 
was  due  lor  renewal  fines.  for  ever,  and 

The  Masicr  of  the  Rolls  observed,  that  the  proper  ap-  some  of  the 
plication  in  such  a  case  as  this,  was  to  move  for  a  reference  ''^^s'^^'e 
to  the  Master,  to  inquire  whether  any  lives  had  dropped,  '^"''''^ 
and  whether  it  would  be  for  the  benefit  of  the  parties  tiiat 
the  receiver  should  proceed  to  obtain  renewals,  for  any  and 
what  lives,  in  the  place  of  the  lives  which  had  dropped,  and 
if  so,  to  report  what  sum  was  due  for  renewal  fines,  sep- 
tennial fines,  and  interest,  if  any  ;  and  whether  any,  and 
what  rent  was  due,  and  what  were  the  funds  properly  ap- 
plicable to  pay  the  same,  and  to  whom  such  renewal  should 
be  executed,  and  to  approve  of  the  draft  of  such  renewal  ; 
and  that  the  receiver  should  be  at  liberty  to  proceed  ac- 
cording to  the  Master's  report,  in  relation  thereto,  and 
liave  credit  in  passing  iiis  account  for  such  payments  as  he 
should  make  f)ursuant  to  said  report,  and  for  the  expenses 
and  costs  of  the  renewal  and  reference  as  against  the  funds 
reported  applicable  thereto,  without  fiu'ther  order.  The 
order  was  made  accordingly.     1  Hog.  R.  133. 

Extract  from  the  Tables  of  Sir  Isaac  Netsoton,  for  renewing 
and  purchasing  Ecclesiastical  Leases. 

"  I  THINK  it  convenient  to  explain  to  the  reader  the  fol- 
lowing tables  for  renewing,  p.  ]6,  and  also  for  purchasing 
of  leases,  shewing  the  values  in  years,  quarters,  months, 
and  decimal  parts  of  a  month,  and  to  shew  how  to 
add  and  subtract  those  sort  of  valuations ;  in  order 
to  which,  1  shall  shew  first,  that  the  year  is  divided 
into  4  parts  or  quarters,  every  quarter  into  3  months, 
and  a  month  into  10  parts,  called  decimal  parts  ;  so  that  at 
£l  per  ann.  rent,  it  will  be  5s.  a  quarter.  Is.  8d.  a  month 
and  2d.  the  tenth  part  of  a  month;  and  because  a  month 
contains  4  weeks,  it  will  be  5d.  a  week,  so  that  5  decinial 
parts  of  a  month  being  equal  to  lOd.  are  equal  to  2  weeks  ; 
3  decimal  parts  are  but  id.  above  a  week,  so  that  it  is 
easy  to  convert  the  decimal  parts  of  a  month  into  weeks. 

The  reason  why  1  used  this  way  of  valuation,  was,  be- 
cause I  thought  it  most  familiar  to  those  who  were  con- 
cerned  in  purchasing  ;  and  although  this  way  of  expressing 
the  values  is  not  so  exact,  as  if  they  were  expressed  in  de- 
cimals, or  in  pounds,  shillings,  and  pence,  &c.,  yet  is  the 
difference  very  inconsiderable,  although  there  may  be  some- 
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times  a  decimal  part  of  a  month,  or  thereabouts,  either  un- 
der or  over  the  exact  value,  yet  is  it  not  to  be  regarded  in 
this  sort  of  bargaining  ;  seeing  men,  in  giving  or  taking  of 
fines,  are  not  tied  to  any  particular  rate  of  interest  so  ex- 
actly as  not  to  err  a  penny  or  two,  although  the  rent  be  but 
20s.  per  ann.  and  therefore  when  a  fine  is  required  of  any 
person  either  for  renewing  or  purchasing  of  a  lease,  the 
tables  will  shew  exactly  enough  what  rate  of  interest  is  al- 
lowed :  so  if  any  have  a  mind  to  give  or  take  a  fine  accord- 
ing to  a  rate  of  interest  proposed,  they  may  do  it  near 
enough  by  the  tables. — Newton's  Tables,  p.  2. 

'*  How  to  add  together  the  Fines  given  in  Years ^  Qjiarters, 
Monthsj  arid  Decimal  Parts  of  a  Mo?ith. 

EXAMPLE. 

Y.     Q.    M.  d.ptS. 

Suppose  I  am  to  add  these  fines  C  3     2     1     6 
together,  viz.  ^2317 


Sum  ...  6     2     0     3 

"  First  then  I  begin  at  the  least  denomination,  that  is  at 
decimal  parts  of  a  month,  and  say,  7  and  6  is  13,  I  set 
3  and  carry  I  for  the  10,  because  10  decimal  parts  are  1 
month ;  then  I  come  to  the  months,  and  say,  1  that  I  carry 
and  1  is  2,  and  1  is  3,  I  set  down  0,  and  carry  1  for  the  3, 
because  3  months  make  a  quarter  ;  then  I  come  to  the 
quarters,  and  say,  1  that  I  carry  and  3  is  4,  and  2  is  6,  I 
set  down  2  and  carry  1  for  the  4,  because  4  quarters  make 
a  year;  then  I  come  to  the  years,  and  say,  1  that  I  carry 
and  2  is  3,  and  3  is  6,  which  I  set  down,  and  so  the  sum  is 
6  years,  2  quarters,  0  months,  and  3  decimal  parts,  as  in 
the  example. — Ibid, 

•*  How  to  subtract  one  from  the  other,  the  Fines  given  in  YearSf 
Quarters,  Months^  and  Decimal  Parts  of' a  Month, 


EXAMPLE 

From  . 
Take  . 

Y. 

....  4 
....  2 

2- 

2 

2 

M. 

1 

2 

d.  pts. 
4 
6 

Remains    ...  1     3     IS' 
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First,  as  in  addition,  I  begin  at  the  least  denomination, 
and  sa}',  6  out  of  4- 1  cannot,  wherefore  I  borrow  10,  be- 
cause 10  decimal  parts  make  1  month,  and  say  6  out  of  14, 
and  tiiere  remains  8,  which  I  set  down  ;  then  I  come  to  tiie 
months,  and  say,  1  that  I  borrowed  and  2  make  3,  then  I 
say,  3  out  of  1  I  cannot,  wherefore  I  borrow  3,  because  3 
months  make  a  quarter,  and  say  3  out  of  4-,  and  there  re- 
mains 1,  which  1  set  down  ;  then  I  come  to  the  quarters, 
and  say,  I  that  I  borrowed  and  2  make  3,  then  3  out  of 
2  1  cannot,  wherefore  I  borrow  4,  because  4  quarters  make 
a  year,  and  say,  3  out  of  6,  and  there  remains  3,  which  I  set 
down  ;  and  then  go  to  the  years,  and  say,  1  that  I  borrowed 
and  2  make  3,  then  3  out  of  4  and  there  remains  1  ;  and 
so  there  remain  1  year,  3  quarters,  1  month,  8  decimal 
parts.  These  two  examples  of  addition  and  subtraction 
being  understood,  it  will  not  be  difficult  to  do  the  like  with 
any  other  of  these  sorts  of  valuations  ;  and  therefore  I 
think  it  needless  to  exemplify  any  farther."  Nexvion's  Tables. 
**  The  first  table  which  offers  itself  for  renewing  of 
leases,  is  for  the  term  of  21  years,  it  shows  the  value  in 
years,  quarters,  months,  and  decimal  parts  of  a  month,  as 
all  the  rest  do;  the  first  part  of  this  table  is  calculated  at 
£l}  lis.  8d.  Ig.jQ  per  cent,  per  ann.  compound  interest ; 
so  that  the  fine  for  renewing  7  years  lapsed,  on  the  present 
worth  of  7  years  in  reversion,  not  to  begin  till  14  are  ex- 
pired, is  exactly  1  year's  value;  which  fine,  and  conse- 
quently rate  of  interest,  bishops,  deans,  and  chapters,  heads 
and  fellows  of  most  colleges  in  both  universities,  do  observe 
in  letting  and  renewing  of  their  leases  ;  but  at  other  rates 
of  interest,  the  fine  for  renewing  7  years  lapsed,  the  table 
shows  as  followeth,  viz. 

The  fine  for  renewing  7  years  lapsed. 

Y.  Q.   M.  d.pts.  £        s.       d. 

r   5perce}iLh2  3  2  0  "a  Which  by  r  29     3  4 

\    6  per  cent,  is  2  1  2  6  #  the  table  %24  13  4 

^J    7  j^er  cent,  is  2  0  1  OV,of  reduc-   7  20  16  8 

^    8  per  cent,  is  1   3  0  3 /*     tion  at     ^17   15  0 

/    9  per  cent,  is  I  2  0  o\  £\0  year-  /  15     0  0 

^10  per  cerit.  is  1    1  0  3 -My  rent  is  ^12  15  0 

The  years  m  esse  may  be  valued  as  a  lease  of  so  mnny 
years,  as  in  a  lease  of  21  years,  if  7  years  are  run  oat,  then 
there  are  14  in  esse,  whose  value  are  as  a  lease  of  14  vcars, 

u  u 


at 
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and  may  be  found  by  the  table  for  purchasing  ;  or  if  you 
subtract  the  value  of  the  years  in  reversion  froni  the  value 
of  the  whole  lease,  the  remainder  is  the  value  of  the  years 
in  esse. 

To  find  the  value  of  some  of  the  years  in  reversion,  as 
suppose  3  of  the  7,  I  do  thus,  because  3  wants  4  of  7,  I 
take  the  value  of  4  years  in  reversion  from  the  value  of  7 
in  reversion,  the  remainder  is  the  value  of  the  3  years 
required. 


EXAMPLE. 


Y.     Q.    M.  d.p. 
10     0     0 

0     12     7 


The  value  of  7  years  in  reversion,  atl 
sBll   Us.  8d,  Iq.  ^ per  cent,  is     .     ,     .    j 

The  value  of  4  years  in  reversion  at  the! 
same  rate  is j 

Which  subtract 

Remains     0     2     0     3 

Which  remainder  being  given  for  a  fine,  will  make  up  the 
lease  to  17  years,  that  is,  3  added  to  14. — ib. 
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N'EWTOn's  table,  for  the  renewing  or  ANY  NUMBER  OF 
YEARS  LAPSED  IN  A  LEASE  FOR  TWENTY-ONE  YEARS,  p.  16. 
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Total  valu 

e. 

Total  value. 
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7  1   3  1  0  1  3 

15  1   )    i   1   1 

9 

14  1   0  1  0  1  3 
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Newton's  tables,  for  the  renewing  of  any  number  of 
years  lapsed  in  a  lease  for  twenty-one  years,  p.  1?. 
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The  following  considerations  In  reference  to  the  previ- 
ous tables  is  an  extract  from  an  explanation  in  reference 
thereto,  purporting  to  be  given  by  a  Bishop  of  Chichester 
on  behalf  of  the  Church,  respecting  the  scale  of  valuation  on 
the  renewal  of  Church  Leases.  The  writer  is  of  course  an 
interested  party  ;  and  his  view  must  betaken  with  those  de- 
ductions which  naturally  apply  to  a  person  so  circumstanced  ; 
but  still  the  extract  will  contribute  to  shew  the  scale  contem- 
plated by  a  friend  of  the  Church  at  no  very  distant  period. 

The  Value  of  Church  and  College  Leases^  considered,  S)C. 

"  Sir — You  were  in  such  a  heat  when  I  saw  you  last, 
upon  account  of  the  treatment  you  met  with  from  a  certain 
college,  of  whom  you  held  an  estate  by  a  lease  of  21  years, 
that  you  would  not  hear  any  thing  that  might  be  offered  to 
abate  your  anger  :  but  I  hope,  by  this  time,  you  are  in  a 
cooler  mood,  and  can  patiently  read,  and  calmly  consider, 
what  you  would  not  then  hearken  to;  which,  if  you  would 
vouchsafe  to  do,  I  persuade  myself  you  will  be  convinced, 
that  you  were  angr^'  without  a  cause,  and  had  reason  to 
thank  them  for  their  kind  usage,  rather  than  blame  them 
for  any  hardships  they  put  upon  you.  Their  crime,  as  you 
call  it,  was,  that  they  had  made  a  strict  inquiry  into  the  va- 
lue of  their  estate,  and  had  exacted  from  you  somewhat 
more  than  one  year's  rent  (after  the  reserved  rent  was  de- 
ducted) for  renewing  a  lease  up  to  21  years,  whereof  7 
were  run  out;  this  you  said  was  more  than  their  predeces- 
sors had  done  for  the  like  term,  and  therefore  you  thought 
you  had  reason  to  resent  their  hard  usage. 

♦'  Now  taking  it  for  granted,  that  you  paid  a  little  more 
than  one  year's  rent,  as  you  valued  it,  (though  it  was  pro- 
bably but  one  year's  rent,  according  to  their  information,) 
yet,  in  such  a  case,  I  undertake  to  prove,  past  all  denial, 
that  they  took  but  half  what  that  term  was  worth,  and  but 
half  as  much  as  laymen  usually  take  of  one  another;  and 
consequently  but  half  of  what  they  might  in  justice  have 
demanded  and  taken.  For  according  to  the  nicest  calcu- 
lation, the  rule  for  renewing  7  years  lapsed  in  a  lease  of  21, 
supposing  the  interest  of  the  money  at  £6  per  cent,  is  near 
two  years  and  a  half's  value  (as  may  be  seen  by  the  table 
page  17).  Now,  where  had  been  the  injustice  if  they  had 
demanded  and  taken  according  to  this  proportion  ?  can 
you  at  this  time  put  out  your  money  upon  land  security, 
and  have  £6  per  cent  for  it  ?    Every  body  knows  that  mo- 
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ney  may  be  had,  on  reasonable  security,  for  £b  per  cent, 
and  probably  it  will  be  had  for  less  in  a  little  time.  And 
seeing  you  are  satisfied  in  the  goodness  of  the  title,  you 
ought  to  have  been  not  only  content,  but  thankful  too  that 
your  money  was  securely  laid  out  upon  lands,  after  the  rate 
of  £Q  per  cent,  had  they  treated  with  you  upon  that  foot. 
But  when  you  consider,  that  by  taking  1  year's  value  for 
the  renewing  of  7,  they  rated  the  money  at  ^11  lis.  8d.  \ 
per  cent,  you  have  more  reason  to  wonder  at  their  easiness 
or  ignorance  of  the  true  value  of  their  estates,  than  to  blame 
them  for  any  extortion.  I  agree  with  you,  that  churchmen 
and  fellows  of  colleges  should  be  better  landlords  than  lay- 
men are  ;  that  is,  in  point  0*1  inudence^  it  behoves  them  to 
be  so  :  not,  but,  in  justice^  they  have  as  much  right  to  their 
legal  dues  as  laymen  have.  But  because  men  of  letters 
and  bodies  corporate  cannot  so  well  manage  their  estates  as 
laymen  or  a  single  person  may  do  if  they  keep  them  in  their 
own  hands,  or  let  them  out  at  a  rack-rent  (especially  when 
they  are  distant  from  them)  I  think  it  is  an  instance  of  dis- 
cretion in  them,  to  encourage  all  people  to  be  willing  to  be 
their  tenants,  by  leases  of  a  considerable  term  of  years,  re- 
newable at  all  times  upon  reasonable  considerations. 

But  when  this  is  allowed,  I  see  no  reason  why  the  differ- 
ences should  be  so  great,  that  all  that  have  dealings  with 
them,  should  expect  they  should  take  less  than  half  of  what 
laymen  do  in  the  like  cases,  and  less  than  half  the  real  va- 
lue of  the  thing 

And  therefore,  if  clergymen  and  fellows  ofcollegesshould 
treat  with  their  tenants  as  if  nioney  was  at  £Qi  per  cent,  one 
would  think  the  advantage  was  as  much  as  could  be  rea- 
sonably expected  ;  seeing  i^S  per  cent,  is  legal  interest,  and 
all  other  persons  value  their  estates  according  to  that  pro- 
portion. But  when  leases  are  sold  after  the  rate  of  ^^6"  per 
cent,  the  inheritance  of  lands,  according  to  that  proportion, 
ought  to  be  sold  at  16  or  17  years'  purchase  :  and  when  all 
other  persons  value  their  estates  at  i'O  years'  purchase,  or 
upwards,  the  advantage  of  dealing  with  such  bodies,  rather 
than  private  persons,  is  very  apparent,  if  they  should  take 
even  double  to  what  they  have  taken  of  late  years:  for  in 
such  case  they  would  value  their  estate  at  3  or  four  years 
purchase  less  than  other  people  do. 

But  it  is  plain,  they  have  made  no  such  alteration  in 
their  way  of  estimate,  since  money  was  11  or  VI  per  cent, 
but  have  taken  the  same  rates  lor  170  years,  or  upwards  : 
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whereas  the  value  of  money  has  wonderfully   decreased  in 
that  time. 

Indeed,  the  lessees  or  tenants  of  such  estates  have  set 
their  landlords  an  example  of  valuing  their  estates,  as  if 
money  was  at  £6  per  cent,  for  they  ordinarily  sell  a  lease  of 
21  years  for  12  years  purchase  ;  whereas  churches  and  col- 
leges who  take  but  1  year's  value  for  7  years  expired  in  a 
lease  of  21,  do,  in  proportion,  reckon  the  total  value  to  be 
something  under  8  years  purchase,  as  may  be  seen  in  the 
first  column  of  the  table,  page  16,  which  is  calculated  upon 
the  supposition  of  nioney  being  £ll  lis.  8^d.  per  cent. 
Now,  according  to  the  proportion  of  12  years  jjurctiase,  or 
total  value,  the  I'enewing  of  7  years  lapsed  in  such  a  lease, 
is  worth  near  2  years  and  a  half's  value;  as  appears  from 
the  second  column  of  the  table  page  17,  which  is  calculated 
upon  the  supposition  of  the  interest  of  money  being  at  £6 
per  cent.  And  I  do  not  know  any  good  reason  that  can 
be  assigned,  why  colleges  and  churchmen  should  not  put 
the  same  value  on  their  estates  as  other  men  do,  proportion- 
ably  to  the  interest  they  have  in  them.  Not  that  1  know 
that  any  church  or  college  designs  to  come  up  to  this  rule : 
I  only  observe,  that  if  they  should,  their  tenants  could  not 
justly  accuse  them  of  hard  usage,  seeing  they  would  treat 
them  by  the  same  proportion  as  they  treat  with  one  ano- 
ther, and  put  no  other  value  on  their  estates  than  they  have  ^ 
taught  them  to  do. 

And  should  they  insist  upon  such  terms,  yet  still  it 
would  be  better  husbandry  to  buy  church  or  college  leases 
for  12  years'  purchase,  than  to  give  20  or  21  years  purchase 
for  lands  of  inheritance;  because,  in  the  former  case,  money 
is  valued  at  £6  per  cent,  and  in  the  latter  at  S5  or  less. 

But  because  all  men  will  not  attend  to  nice  calculations, 
I  will  make  it  evident,  by  a  plain  familiar  instance. 

We  will  suppose  the  estate  that  is  to  be  purchased  ^100 
per  annum,  besides  the  reserved  rent.  Now  if  a  man  gives 
^€1200  for  a  lease  of  21  years  of  this  estate,  it  is  £800  or 
^900  less  than  he  must  give  for  an  estate  in  fee  ;  and  con- 
sequently he  has  at  least  .^800  to  improve,  though  he  has 
the  same  income  as  if  he  had  laid  out  .^2000  upon  another 
estate. 

Now  the  interest  of  £800  in  7  years,  at  £5  per  cent, 
comes  to  .£280.  And  if  the  church  or  college  take  for 
their  fine  .£250,  which  is  two  years  and  a  half  value,  that 
is  still  £30  less  than  the  simple  interest  amounts  to;  but 
then  the  improvement  of  the  interest,  in  21  years  time,  will 
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amount  to  a  considerable  sum:  but  now,  whilst  a  church  or 
college  takes  but  ^100  or  one  year's  value  for  their  fine,  it 
is  less  by  ^150  than  the  simple  interest  of  the  ^800  comes 
to." — Newtoji^s  Tables^  p.  79. 

The  following  explanation  and  table,  on  the  same  sub- 
ject, is  taken  from  Baily  on  the  Rene'wing  of  Leases^  S^c.  pub- 
lished in  1807. 

"  The  following  Table  is  for  the  renewing  of  any  num- 
ber of  years,  lapsed,  or  expired,  in  a  lease  originally  granted 
for  twenty-one  years,  and  is  calculated  according  to  the 
several  rates  of  f-J,  4,  5,  6,  and  8  per  cent,  interest:  the  last 
column*is  at  the  rate  of  11.564,  or  c^ll  Us.  3|^d.  per  cent. ; 
so  that  the  fine  to  be  paid  for  the  renewal  of  seven  years 
lapsed  in  such  a  lease,  is  exactly  one  year's  purchase  of  the 
estimated  rent  of  the  estate  ;  and  consequently  the  propor- 
tionate value  for  renewing  any  other  number  of  years,  at 
the  same  rate  of  interest,  will  be  as  stated  in  that  column. 
In  order  to  shew  the  use  and  application  of  this  Table,  we 
shall  propose  the  following  examples." 

Question  19.  What  sum  ought  to  be  given,  as  a  fine, 
for  the  renewal  of  10  years  lapsed,  or  expired,  in  a  lease 
for  21  years,  allowing  the  tenant  5  per  cent,  interest  for 
his  money,  and  estimating  the  clear  and  improved  rent  of 
the  estate  at  ^60  per  annum  ?  Solution  :  In  the  Table, 
against  10  years,  and  under  5  per  cent,  we  shall  find  4.515, 
or  rather  more  than  4^  years'  purchase ;  and  this,  multi- 
plied by  60,  will  produce  270.900,  or  ^270  18s.  for  the 
fine  which  ought  to  be  given  accordingly.  If  it  were  the 
custom,  or  special  agreement,  to  renew  every  seven  years, 
on  the  payment  of  a  fine  equal  to  one  year's  purchase  of 
the  estate,  then  the  fine  which  ought  to  be-  given,  for  re- 
newing 10  years  of  such  lease,  will  be  found  by  multiply- 
ing 1.726  .(or  the  value  found  against  10  years,  in  the  last 
column,)  by  60,  which  produces  103.560,  or^GlOS  lis.  2d. 
for  the  value  of  the  fine  in  this  case  required. 

Question  20.  What  sum  ought  to  be  given,  as  a  fine, 
for  renewing  14  years  lapsed  in  a  lease  for  21  years,  in  or- 
der that  the  tenant  may  make  8  per  cent,  interest  of  his 
money  ;  the  improved  rent  of  the  estate  being  estimated  at 
a£94  per  annum,  out  of  which,  however,  the  tenant  pays  a 
quit-rent  of  £S  7s.  6d.  per  annum  ?  Solution  :  In  the 
Table  against  14  years,  and  under  8  per  cent,  we  shall  find 
4.810,  which  is  the  number  of  years  purchase  ;  now  the 
clear  rent  of  the  estate  is  evidently  o£'85  12s.  Sd.  per  annum ; 
therefore,     4.810,     multiplied    by    85.625,    will   produce 
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-tll.S.'G.  or  .jCHI  17s.  lil.  for  the  true  fine  required.  IT 
the  rate  of  interest  had  been  4  per  cent,  the  answer  would 
have  come  out  equal  to  £G87  6s.  3d. — Bai/lei/  on  Leases, 
p.  41-. 


rOR    RENEWING   ANY    NUMBER    OF    YEARS    LAPSED    IN 
A  LEASE  FOR  TWENTY-ONE  YEARS.  SEE  PAGE  44-. 
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Baijley  on  Leases,  1 14. 
NEW  STYLE. 

In  Ireland,  the  new  style  for  the  year  began  the  day 
after  31st  Dec.  1751,  which  was  then  called  (not  1st  Jan. 
1751,  as  was  formerly  done,  but)  1st  Jan  1752. 

And  for  the  days,  the  day  after  2nd  Sep.  1752,  which 
was  then  called  (not  3d  Sep.  1752,  but)  14  Sep.  1752. 

INTER  F.ST. 

In  computing*  interest  of  money,  or  other  payments 
which  became  due  in  England  or  Ireland  on  any  day  be- 
tween 31st  Dec.  1751,  and  25th  March,  1732,  exclusive  of 
these  two  days,  it  is  to  be  remembered,  that  the  year  1751, 

X    X 
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by  the  alteration  of  the  style  or  by  authority  of  parliament, 
had  no  month  of  January,  no  month  of  February,  and 
therefore  no  Hilary  Term,  nor  had  it  the  first  24?  days  of 
March.  For  that  year  ended  on  31st.  Dec.  and  not  (as 
former  years  did  end)  on  the  Slth  March :  so  there  was 
only  one  year  between  the  1st  Jan.  1750,  and  1st  Jan. 
.1752  ;  or  between  2d.  Jan.  1750,  and  2d  Jan.  1752:  and  so 
on,  every  day,  till  last  of  all  there  was  only  one  year  be- 
tween 24th  March,  1750,  and  2'tth  March,  1752.  But  in 
Scotland  their  year  always  began  1st  Jan. 

Observe  also,  that  Sept.  in  1752  had  none  of  the  follow- 
ing days  in  England,  Scotland,  or  Ireland,  viz,  Sept.  3,  4, 
5,  6,  7,  8,  9,  10,  11,  12,  or  IS.— Vide  mite,  p.  157. 
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A. 

ACCATES,  11. 
ACCIDENT. 

Vide  Equity. 
AGENT. 

It  is  the  duty  of  Agents  to  enforce  Renewals.  179. 

The  character  of  a  general  Agent  sufficient  authority  to  den^and 
and  receive  fines,  252,  257.   Vide  Receipt.    Demand. 
ALIENATION,  197. 
ANSWER. 

Vide  Bill. 
ASSIGNEES,  279. 

Vide  Tenantry  Act. 
ATTORNEYS-GENERAL. 

List  of,  90. 

B. 

BILL. 

To  a  bill  brought  for  the  renewal  of  a  lease  for  lives,  the  defendant 
pleads  the  minutes  of  a  decree  in  a  former  suit,  brought  for  the 
same  purpose  by  the  person  under  whom  the  present  plaintiff 
claimed,  and  by  which  minutes  the  court  ordered  that  bill  to 
be  dismissed.  This  plea  ouglit  not  be  allowed,  but  should  stand 
for  an  answer,  with  liberly  to  except,  45. 

The  register's  minutes  of  a  decree  dismissing  a  bill  are  not  plead- 
able in  bar  to  another  suit  brought  for  the  same  matter ;  for 
minutes  are  but  evidence  of  the  judgment  of  the  court,  and 
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the  ground-work  of  the  decree,  but  are  by  no  means  conclusive ; 
being  somethiies  mistaken  by  the  oflicer,  and   often  rectified 
and  varricd  by  the  court,  upon  a  summary  application.  46. 
Vide  Church  Leases,     Renewals. 

C. 

CESTUI  QUE  VIE. 

Concealing  the  death  of,  30,  43,  65. 

Difficulty  at  common  law  to  prove  the  drop  of  a  life,  39. 

By  7  Will.  3.  c.  8.  redress  for  mischief  to  lessors  and  reversioners, 
by  being  put  to  prove  the  death  of  persons  for  whose  lives  es- 
tates held,  ib.  Persons  for  whose  lives  estates  granted,  absent 
or  beyond  seas  for  seven  years,  and  no  proof  of  their  lives  in 
action  by  lessor  or  reversioner,  shall  be  accounted  as  dead,  ib. 

Jurors  upon  such  trial,  the  greatest  part  of  whose  estate  held  by 
leases  for  lives  may  be  challenged,     ib. 

If  said  persons  return  after,  or  proved  to  have  been  living  at  time 
of  eviction,  lessee  may  re-enter  and  recover  damages  the  full 
j)rofits  received,  with  interest,  as  well  where  said  persons  are 
dead  at  time  of  bringing  the  action  as  if  living,  40. 

The  tenant  under  the  circumstances  of  this  case  decreed  entitled 
to  a  renewal  notwithstanding  the  death  of  all  the  cestui  que 
vies,  and  that  the  lease  contained  a  negative  clause,  98. 

Held  in  the  Exchequer,  that  after  the  fall  of  all  the  lives,  the 
tenant  had  no  right  to  a  renewal,  116.  Equity  relieves  even 
where  all  lives  are  dropped  ;  variant  opinions,  131,  136,  137, 
140. 

Tenants  should  renew  as  the  lives  drop,  and  be  compelled  to  re- 
new, 156. 

Case  in  which  all  the  lives  had  dropped,  152,  158. 

A  life  ought  immediately  to  be  nominated  in  terms  of  the  cove- 
nant, otherwise  the  landlord  might  lose  several  fines,  240. 

Concealment  of  the  time  when  a  life  dropped,  257. 

The  tenant  generally  knows  the  drop  of  the  life,  the  landlord  not, 
311. 

When  three  lives  are  suffered  to  expire  can  that  be  called  mere 
nculect?  31 7« 
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CESTUI  QUE  YlE^Continuecl. 

To  add  a  life  to  a  life,  should  refer  to  an  existing  and  not  an  ex- 
pired estate,  320. 

Vide  Time. 
CHANCELLOR,  LORDS. 

A  list  of,  151. 
CHURCH  LEASES. 

Renewal  of  Church  Leases  of  Lands,  &c. 

The  Church  a  system  of  Corporations  for  the  transmission  of  the 
Church  Revenue,  ib. 

Leases  by  Corporations  sole,  require  confirmation  at  common 
law,  but  by  corporations  aggregate,  not.  193. 

Confirmations  by  whom.  Necessities  of  confirmations  deemed  a 
restraint  on  agriculture,  194. 

Thence  the  enabling  statute  in  England.     Disabling  statute,  195. 

Irish  statute,  enabling  and  disabling,  197. 

Irish  canon  as  to  alienation,  ib. 

Difference  as  to  Church  leases  in  England  and  Ireland,  198. 

A  fine  paid  for  the  renewal  of  a  lease  by  one  of  two  tenants,  joint- 
ly holding  ;  a  lien  on  the  other  moiety  though  under  settlement, 
199. 

Mortgagee  of  a  leasehold  interest  paying  renewal  fines,  reimbursed 
out  of  the  estate,  202. 

Renewal  decreed  against  a  tenant  under  a  bishop's  lease,  without 
contribution  from  his  sub-lessee  ;  he  having  covenanted,  that  as 
often  as  the  bishop  should  renew,  he  would  renew  without  fines 
with  his  sub-lessee.  The  tenant  and  his  lessor  are  necessarily 
parties ;  the  sub-lessee  deriving  his  title  from  their  covenant, 
203. 

The  mode  agreed  on  to  carry  a  contract  into  effect,  is  as  much 
binding  on  the  parties,  as  the  contract  itself  Therefore  where 
a  lessor  agreed  to  demise  for  a  longer  term  than  he  was  pos- 
sessed of,  and  to  carry  it  into  effect,  he  covenanted  that  he 
would  endeavour  to  procure  such  renewals  as  would  enable  him 
to  renew  for  the  full  term  agreed  on,  the  lessee  paying  a  propor- 
tion of  the  renewal  fine  ;  an  agreement  was  implied,  that  lessee 
would  take  such  renewal,  though  no  express  covenant  by  him 
for  that  puipo:e,  215. 
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The  lessor  having  renewed,  has  a  right  to  call  on  lessee  to  declare 
whether  he  will  renew  or  not.  Qu.  but  whether  the  lessee,  by 
refusing  to  renew  as  often  as  the  lessor  renewed,  forfeited  all 
benefit  of  renewal,  216. 

Sub-lease  at  a  fixed  rent,  with  covenant  of  perpetual  renewal  un- 
der a  penalty  of  £70,  made  of  a  Church  Lease,  held  by  an  ad- 
ministratrix for  the  benefit  of  her  children  and  herself.  Whe- 
ther such  a  lease  can  be  supported,  except  by  considering  the 
opposition  to  pay  the  penalty  as  of  the  essence  of  the  contract. 
Judgment.  This  is  not  a  case  where  the  rule,  that  the  penalty 
was  to  be  considered  merely  as  a  further  security  could  apply. 
This  lease  would  have  been  bad  though  the  mother  had  had 
the  absolute  interest.  AJbrtiori  it  was  because  she  could  not 
bind  her  children  even  to  the  payment  of  the  penalty,  227. 

Lessee  of  a  Church  lease,  made  about  150  years  ago,  sub-leases, 
with  covenant  for  renewal  as  long  as  he  could  renew  the  origi- 
nal lease  ;  the  sub-lessee's  covenanting  to  pay  double  the  rent 
that  might  be  demanded  by  the  dean  and  chapter,  and  to  pay 
£300  of  the  fine;  the  immediate  lessee  covenanting  "  to  make 
all  proper  applications,  and  use  all  proper  endeavours  for  the 
renewal  of  the  leases."  Renewals  at  the  old  rent,  and  in- 
creasing fines,  till  1796,  wlien  the  sub-lessees  agreed  to  pay  a 
greater  proportion  of  the  fine,  on  having  an  addition  to  their  term 
and  clause  introduced  into  the  contract,  that  tliey  should  have 
the  option  that  they  should  reject  the  renewal,  in  case  the  rent 
should  be  too  much  advanced.  Immediate  lessee  endeavours  to 
procure  a  renewal  at  a  small  fine  and  increasing  rent ;  but  the 
court  below,  on  bill  by  the  sublessee,  decreed  performance  of 
the  covenant,  by  renewal  for  a  large  fine  at  the  old  rent ;  the 
dean  and  chapter  being  willing  to  renew  in  that  way  ;  on  the 
ground,  apparently,  that  such  was  the  true  intent  and  mean- 
ing of  the  parties  :  it  being  conceived,  that  the  option  reserved 
to  the  sub-lessees  to  reject  the  renewal,  was  intended  to  guard 
against  the  effect  of  an  increasing  rent,  if  insisted  upon  by  the 
dean  and  chapter,  without  its  being  left  to  the  immediate  lessee 
to  endeavour   to  procure  a  renewal  at  an  increase   of  rent 
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and  small  fine,  if  he  could.     This  decision  affirmed  on  appeal, 
232. 
Death  of  the  late  dean  pending  the  suit,  and  a  larger  fine  de- 
manded by  his  successor,  238. 
A  new  bill  brought  into  parliament  for  the  purpose  of  altering  the 

law  in  respect  to  ecclesiastical  leasings  in  Ireland,  243. 
Vide  Equity. 
COMPENSATION. 

When  compensation  can  be  made  to  the  landlord  and  the  tenant 

has  been  fair,  he  shall  have  relief,  129. 
Vide  Fines.     Tenantry  Act.     Equity.     Time.     Interest. 
CONCEALMENT,  30. 

Vide  Death,     Cestui  que  vie. 
CONDITION,  precedent. 

Vide  Equity. 
CONFIRMATION,  193,  194. 

Vide  Church  Leases, 
CONTRACT. 

When  the  contract  is  unreasonable  at  the  time  of  its  being  entered 

into,  it  will  not  be  enforced,  212. 
Vide  Equity.     Church  Leases. 
CORPORATION,  186. 

Vide  Beneioal.     Church  Leases. 
COSTS,  197.  221. 
COVENANT. 

What  shall  be  deemed  a  covenant  for  perpetual  renewal,   323. 
Vide  Equity.     Reneival.     Tenantry  Act.     Forfeiture. 
COVERTURE. 
Vide  Guardian. 

D. 

DAMAGES. 

For  eviction  where  cestui  que  vie  alive,  40. 
DEATH. 

Vide  Cestui  que  vie. 
DECREE. 

Vide  Renevcal,  of  the  Court  of  Exchequer  reversed  in  the  three 
last  cases,  281. 
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A  verbal  demand,  and  by  an  agent  sufficient,  158. 

The  demand  required  by  the  statute  need  not  be  in  writing,  nor 

is  any  precise  form  prescribed  for  it,  168,  173,  24-9. 
Landlord  may  file  a  bill  to  perpetuate  the  evidence  of  a  demand 

under  the  Tenantry  act  on  his  tenant  to  renew,  189. 
After  a  demand  made  and  a  neglect  to  renew  when  all  the  lives 

are  gone,  it  is  dereliction  ;  but  when  one  or  two  negligence; 

and  wilful  default  when  a  refusal,  or  neglect  to  renew  in  a  rea- 
sonable time,  190. 
To  neglect  renewing  for  three  years  after  demand  made,  is  wilful 

default,  ib.     Three  months  may  be  so,  321. 
Demand  whether  it  ought  to  be  of  a  specific  sum,  246. 
A  subsequent  demand  not  a  waver  of  prior  demands,  unless  the 

terms  of  the  subsequent  demand  are  complied  with,  249. 
The  demand  need  not  be  accompanied  with  a  threat  not  to  renew 

if  not  complied  with,  249. 
Where  there  had  been  several  demands,  and  the  last  not  complied 

with,  the  original  demand  remained  the  foundation  of  the  right, 

252,  255. 
The  landlord,  in  making  the  demand,  is  not  bound  to  state  the  pre- 
cise sum  due,  nor  to  make  a  demand  upon,  or  give  notice  to 

every  individual  interested  in  the  subject,  270,  278. 
A  formal  demand  not  necessary ;  but  when  made,  the  time   is  to 

be  computed  from  the  period  of  that  demand,  277. 
A  simple  demand  is  all  that  is  necessary  on  the  part  of  the  lessor, 

278. 
An  omission  in  the  statute,  in  not  providing  for  the  preservation  of 

evidence  of  the  demand,  given  on  the  first  or  second  life,  310. 
Great  difficulty  if  personal  service  should  be  deemed  necessary, 

311;  but  lately  so  determined,  312. 
Ejectment  a  sufficient  demand,  321. 
Vide  Tenantry  Act.  Renewal.  Forfeiture, 
DERELICTION. 

Vide  Renewal.   Demand. 
DILIGENCE, 
Vide  Time. 
DROP  OF  A  LIFE. 
Vide  Cestui  que  vie. 
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EJECTMENT,  207,  228,  235,  288. 

Defence  to,  288. 
EQUITY. 

Will  not  relieve  against  the  breach  of  a  condition  precedent,  where 
the  damages  accrued  are  contingent,  and  cannot  be  established; 
but   it  is  the  proper  business  of  Courts  of  Equity  to  relieve 
against  accident,  8,  18. 
But  not  against  wilful  neglect,   18. 

A  Court  of  Equity  will,  upon   slight  circumstances,   relieve   the 
lessee  against  a  forfeiture,  for  not  literally  complying  with  the 
terms  of  the  covenant,   19. 
Equity  will  relieve  against  the  lapse  of  time,  29. 
Lord  Mansfield's  introduction  of  law  principles  into  a  Court  of 

Equity,  61,67. 
The  administration  of  law  and  equity  by  different  modes,  and  in 
different  courts,  peculiar  to  the  constitution  of  these  countries, 
G8. 
A  rule  of  property  in  equitj'  is  not  therefore  to  be  adopted  at  law  ; 
the  Courts  in   some  respects  proceeding  upon  different  princi- 
ples :  Courts  of  Equity,  for  instance,  not  allowing  a  single  wit- 
ness, unless  supported  by  circumstances,  to  prevail  against  a 
positive  denial  by  the  answer,  70. 
Difference  between  law  and  equity  in  respect  to  these  contracts, 
is,  that  equity  gives  the  thing  itself,  but  law  gives  damages  for 
the  breach  of  the  contract,  71. 
Equity  looks  to  the  substance,  but  law  to  the  letter,  72. 
Lord  Thurlow  held  the  rule  respecting  renewals  to  be,  that  Courts 
of  Equity  will  relieve  the  lessee,  if  he  has  lost  his  right  by  fraud 
in  the  lessor,  or  by  accident  on  his  own  pan,  but  will  never 
assist  him  when  he  has  lost   his  right  by  his  own  gross  laches 
or  neglect,  74'. 
Equity  considers  that  as  done,  which  ought  to  be  done,  therefore 
the  payment  of  a  fine  and  nomination  of  a  life  is  a  renewal  in 
equity,  although  no  renewal  lease  be  executed,  110. 
A  want  of  suiTcnder  is  relifeveable  in  equity,  ih. 

Y   Y 
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It  is  because  the  term  is  gone  at  law,  tliat  it  is  necessary  to  come 
into  a  Comt  of  Equity,  11^2. 

A  tenant  seeking  aid  from  a  Court  of  Equity  sliould  be  ready  to 
comply  with  its  orders  and  perform  his  undertakings,  1 2k 

Equity  relieves  against  lapse  of  time,  where  compensation  can  be 
made,  and  there  is  no  fraud,  129. 

Equity  relieves  even  where  all  lives  are  dropped ;  variant  opinions, 
131,136,  137,140. 

Equity  is  bound  down  by  precedent,  141. 

Selden's  mistaken  idea  of,  ib. 

Three  characteristics  of  the  peculiar  equity  of  Ireland  as  to  these 
tenures,  150. 

Tenant's  equity  may  be  lost  by  the  drop  of  a  single  life,  187,  191. 

The  principles  on  which  Cou.rts  of  Equity  act,  in  considering  re- 
newed interest  obtained  by  mortgagees,  trustees,  &c.  195. 

The  slightest  ground  will  induce  a  Court  of  Equity  to  extend  the 
time  of  sale  in  a  foreclosure  cause,  215. 

Equitable  maxims,  216. 

Relief  in  Equity  on  compensation  made,  243. 

Imperfection  of  the  principle  of  compensation  as  a  ground  of  re- 
lief in  equity,  244. 

It  is  in  Equity  very  common  to  decide  a  question  on  motion, 
where  all  the  facts  appear  upon  the  bill  and  answer,  and  there 
is  nothing  in  dispute  but  the  law  of  the  Court,  211. 

Where  the  equitable  title  is  complete  a  legal  conveyance  will  be 
decreed,  though  the  property  may  have  been  much  enhanced, 
or  depreciated  in  value,  ib. 

Subsequent  events  will  not  in  equity  vary  a  contract  fairly  entered 
into,  212. 

Courts  of  Equity  have  no  power  to  alter  the  contracts  of  parties, 
from  an  eventual  change  not  contemplated  at  the  time.  The 
discretion  of  the  Court  in  granting  or  refusing  a  specific  execu- 
tion, is  regulated  by  established  principles,  213. 

Difficult  to  conceive  how  Equity  came  to  interfere  in  the  face  of 
express  covenants. 

Vide  Tenantry  Act,   Lease, 
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EQUITY,  OLD,  of  Ireland,  revived  by  statute,  5,  60,  96,  rejected 
by  Lord  INIaiisficld,  61,   64,  67.  DistiDction  between  the  old 
equity,  and  the  equity  after  the  statute,  102. 
EVIDENCE. 

Vide  Demand. 
EXCHEQUEK. 

List  of  the  L.  C.  Barons,   14-. 


EEE  FARM,  2;    i\xn\  Preface. 
FEE  FARM  RENT,  2. 
FEE-SIMPLE. 

An  estate  in  fee-simple  is  ihe  entire  proi)erty,    L 
FINES. 

Vide  Scptoinial  Fines.      Renewal  Fines. 
FORFEITURE. 

Where  lessor  naay  take  advantage  of  the  forfeiture,  30. 

A  tenant  guilty  of  laches  induces  a  forfeiture  of  his  interest,  100. 

A  demand  by  the  landlord  and  declining  to  renew  by  the  tenant, 

amounts  to  a  forfeiture,    lOL 
That  mere  laches  never  work  a  forfeiture,  ib. 
If  a  landlord  dispenses  with  the   performance  of  a  condition,  he 

cannot  insist  upon  a  forfeiture  for  the  non-performance,  146. 
Relief  against  forfeiture  where  compensation  can  be  given,  applies 
only  to  cases  of  contract,  not  to  the  provisions  of  a  statute  or 
conditions  in  law,  190. 
Whether  a  forfeiture  in  not  paying  rent,  as  well  as  hues,  in  a  rea- 
sonable time  after  a  demand  made  under  the  Tenantry  Act,  will 
accrue  ?  206. 
Not  necessary  for  the  landlord  to  say,  in  making  the  demand,  that 

he  insisted  on  the  forfeiture  in  terms  of  the  act,  233. 
No  tenant  to  forfeit  for  neglect  merely,  235. 
Vide  Equity,  Renewal. 
FRAUD,  11  ;  and  Preface. 

Fraud  is  never   to   be   presumed,    and  should   be  proved,    IH. 
Vide  Rcnc'ival.     Cestui  que  vie.  Equity.      Tenantry  Act. 
FREEHOLD  forever,  1. 
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G. 

GRAFTS. 

Arc,  where  the  advantage  was  procured  either  by  being  in  pos- 
session ;  or  when  out  of  it,  by  a  contrivance  to  oust  the  lessee 

of  the  benef;t  of  renewal,  195. 
GUARDIAN. 

An  act  to  enable  guardians  and  others  to  renew  leases  for  lives, 

182. 
Where  persons   who  ought  to  renew  leases  for  lives  are  under 

disability,  ib. 
If  of  infancy,  guardian  shall,  on  order  of  Chancery  or  Exchequer, 

renew,  lessee  performing  his  covenants,  183. 
If  coverture,  beyond  sea,  or  non   compos,  renewal  to  be  by  a 

Master  of  Chancery,  ib. 
To  be  in  the  name  of  the  person  who  ought  to  have  renewed. 

Counter  part  by  lessee,  ib. 

H. 

HARDWICKE,  LORD. 

No  decision  of  his  ever  reversed,  135. 
HERIOT,  II. 

I. 
INFANT. 

An  infant  cannot  avail  himself  of  his  infancy  to  excuse  the  non- 
assertion  of  his  right  under  an  executory  agreement  made  with 
his  ancestor,  where  the  immediate  performance  of  his  part  of  the 
contract  is   essential  to  the  interest  of  the  other  contracting 
party,  182. 
Vide  Guardian. 
INJUNCTION. 
Vide  Wa.'^te. 
INTEREST,  on  fines,  11,  141. 

Legal  interest,  when  the  debt  accrued  by  the  non-payment  of  the 
fines,  should  be  calculated  by  the  rate  of  interest  legal  at  those 
times,  153. 
Interest  in  Ireland,  at  what  amount  and  at  what  periods  varied, 
157. 
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The  reasons  assigned  by  statute,  for  the  reduction  of  interest  on 

the  loan  of  money  in  Ireland,  ib. 
A  stipulation  to  pay  interest  docs  not  postpone  the  demand,  but 
is  to  compel  punctual  payment,  or  to  obtain  compensation  for 
for  the  delay,  225. 
Table  of  Interest.     Vide  Appendix. 
ISSUE.  273. 

The  issue  not  decisive  of  the  case,  for  though  some  sums  might 
have  been  paid  on  account  of  the  fines,  there  stiil  miglit  have 
been  wilfid  neglect  on  the  part  of  the  tenant,  275. 

J. 

JOINT  TENANTS,  199. 

Vide  Church  Leases. 
JUDGMENT. 

Vide  Title. 
JURORS. 

When  they  may  be  challenged,  39. 


LACHES. 

Vide  Neglect.     Eijuity.     Forfeiture. 
LANDLORD,  advice  to,  sec  Preface. 
LAPSE. 

Vide  Time. 
LEASE,ybr  lives  renexvahlefor  ever,  what,  1. 

This  lease  distinguished  from  fee  and  fee- farm,  2. 

The  object  of  the  parties  in  these  leases,  ib. 

In  Ireland  a  seventh  of  the  land  held  l)y  this  tenure,  3. 

History  of  the  tenure,  ib. 

Considered  as  perpetual  interests,  ih. 

Cause  for  the  introduction  of  this  tenure,  6. 

Cases  on  this  tenure  twofold,  those  before  and  after  the  Tenantry 
Act,  7. 

Source  of  this  tenure,  15. 

Considered  as  perpetuities,  ib. 
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Tlie  law  of  England  unfavom-able  to  a  perpetual  lease,  in  Ireland 
not  so,  17. 

Considered  as  perpetual  interests,  19. 

To  a  bill  brought  for  the  renewal  of  a  lease  for  lives,  the  defend- 
ant pleads  the  minutes  of  a  deerec  in  a  former  suit  brought 
for  the  same  purpose,  by  the  person  under  whom  the  present 
plaintiff  claimed,  and  by  which  minutes,  the  court  ordered  that 
bill  to  be  dismissed,  45. 

Cases  of  leases  for  lives  renewable  for  ever  governed  by  an  ancient 
equity  in  Ireland,  Uj. 

The  history  of  renewable  leases,  and  the  principles  upon  which  re- 
newals have  been  decreed,  103.     Renewal  clause,  lOl-. 

Leases  for  years  determinable  upon  lives  are  in  equity  and  sub- 
stance as  much  leases  for  lives  as  a  lease  for  lives  at  law,  108, 
145. 

Negative  covenants  in  renewable  leases  not  much  regarded  in 
equity,  122. 

The  characteristics  of  the  peculiar  equity  of  Ireland  as  to  these 
Tenures,  150. 

A  renewal  of  a  lease  for  lives  taken  by  tenant  for  life,  is  a  trust 
for  the  benefit  of  those  in  remainder,  184. 

Guardians,  &c.  enabled  to  renew  leases  for  lives,  182. 

These  leases  considered  perpetuities  by  Lord  Redesdale,  186. 
Lessee  has  an  interest  in  the  renewal,  227. 

It  is  usual  and  perfectly  reasonable  that  in  derivative  leases  the  te- 
nants should  contribute  to  the  renewal  fines  in  proportion  to  the 
quantity  and  quality  of  the  land  comprised  in  his  lease,  224. 

How  these  leases  with  covenants  of  perpetual  renewal  originated 
in  Ireland,  230. 

The  original  design  of  these  leases  was  the  better  cultivation  of 
inferior  lands,  and  the  more  easy  recovery  of  the  rent,  &c.  270, 
280. 

An  Equity  suit  on  each  lease  under  this  tenure  nearly  every  forty 
years,  309- 

Vide  Bill.     Time.     Guardian.     Church  Leases. 
LESSOR. 

Vide  ReneiJoal.     Cestui  qui  vie. 
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M. 

MANSFIELD,  LORD,  67. 

His  decisions  on  real  property  concurred  in  for  nine  years,  69. 
MINORS. 

Vide  Guardians. 
MINUTES. 

Vide  Bill 
MORTGAGEE. 

Vide  Church  Leases. 

N. 

NEGLECT,  13. 

Compensation  for,  IS. 

Wilful  neglect,  what  ?  179,  313. 

Vide  Equity.    Renenrd.    Tenantry  Act. 
NEGATIVE  CLAUSE,  23,  307. 

What,  29. 

Vide  Renewal  Lease. 
NON  COMPOS. 

Vide  Guardian. 
NOTICE,  201. 

Vide  Tenantry  Act.     RcneimL 

O. 

ORMOND,  DUKE  OF, 

Created  the  tenure  of  lands,  for  lives  renewable  for  ever,  1 5. 

P. 

PAPERS. 

A  client  cannot  compel  the  executor  of  his  attorney  to  produce 
his  papers,  &c.  in  court,  though  only  for  the  purpose  of  using 
them  there,  and  not  to  take  them  out  of  the  executor's  posses- 
sion, without  paying  the  costs  due,  119. 
PARTIES,  204. 

Vide  Church  Leases. 
PENALTY,  227. 

Vide  Church  Leases. 
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PERPETUAL  LEASE. 

1.  Vide  Leases. 
PERPETUAL  RENEWAL,   19. 

Fide  RenetvaL 
PERY,  LORD,  138. 
PLEA. 

Vide  Bill. 
PLUNKET,  LORD,  266. 
PROTEST  against  the  Teimnlry  Act,  9k 

R. 

RECEIPT  from  an  agent  that  had  been  used  to  receive,  is  as  valid 

as  one  by  the  principal,  110. 
RECEIVER,  Duty  of,  Appendix. 

How  a  Receiver  should  proceed   where  the   lands  are  held  for 
lives  renewable  for  ever  and  some  of  the  lives  have  dropped. 
^P2:)endix. 
REFUSAL. 

Vide  Neglect, 
RELIEF. 

No  case  in  which  relief  had  been  given  where  there  was  gross, ' 
Sec.  neglect,  259. 

Vide  Equity,  Tenardry  Act. 
RENEWAL. 

The  practice  to  decree  renewal,  except  fraud  or  dereliction  in  the 
tenant,   5. 

Where  a  lessor  covenants  for  the  perpetual  renewal  of  a  lease, 
upon  the  lessee's  naming  a  new  life,  an'fl  paying  a  fine  within  a 
certain  time  after  the  death  of  any  of  the  cestui  que  vies ;  19. 

A  case  in  which  a  negative  clause  occurred  ;  and  a  renewal  not- 
withstanding affirmed  by  the  Lords  in  England,  28. 

In  a  renewal  lapse  of  time  not  essential  to  the  contract,  29. 

Where  a  lessee  wilfully  conceals  the  death  of  any  of  the  cestui 
que  vies,  and  acts  under  such  concealment  for  his  own  advant- 
age, the  lessor  is  not  obliged  to  renew,  but  may  take  advantage 
of  the  forfeiture,  and  enter  upon  and  hold  the  estate,  30. 

Fraud  the  point  on  which  this  case  turned,  41,  43. 
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Opinion  of  Sir  P.  Arilcn  on  Irish  Renewals,  recognizes  the  equity 
peculiar  to  Ireland,  5S,  and  the  judgment  of  Lord  Thurlow,  as 
a  difference  between  him  and  Lord  Lifford ;  omits  to  notice 
Lord  Mansfield's  opinions,  58. 

A  decree  by  the  Exchequer  in  Ireland  for  a  renewal  reversed. 
Lord  INIansfield  was  of  opinion  that  it  was  necessary  to  renew  in 
due  time,  and  before  the  day  appointed  in  the  agreement 
elapsed,  60,  67. 

Queri/.  Was  not  the  fraud  of  the  tenant  in  concealing  the  deed 
of  this  Cestui  que  vie  a  much  stronger  foundation  for  refusing  a 
renewal.^  65. 

Application  as  to  these  renewals  to  the  Court  is  for  a  specific  per- 
formance of  a  covenant  to  make  an  estate  of  land,  68. 

The  tenant,  under  the  circumstances  of  this  case,  decreed  entitled 
to  a"  renewal  notwithstanding  the  death  of  all  the  cestui  que 
vies,  and  that  the  lease  contained  a  negative  clause,  97. 

Decree  affirmed  by  which  tenant  was  declared  entitled  to  a  re- 
newal of  his  lease,  containing  an  intricate  and  perplexed  clause, 
which  had  been  considered  by  the  parties  as  a  covenant  for  per- 
petual renewal,  103. 

The  history  of  renewable  leases  and  the  principles  upon  which  re- 
newals have  been  decreed,  ib. 

Terms  for  years  determinable  upon  lives,  with  covenants  for  re- 
newals, are  within  the  Tenantry  Act,  ib. 

Renewal  clause,  lO^. 

The  payment  of  a  fine  and  nomination  of  a  life  is  a  renewal  in 
equity,  110. 

In  this  case,  1st,  as  coming  under  the  decisions  of  the  Lords  of 
Great  Britain,  and  within  the  proviso  of  the  Tenantry  act ; 
2nd]y,  In  conformity  to  a  decree  of  the  Exchequer,  v/herein  it 
was  held,  that  after  tlie  fall  of  all  the  lives  the  tenant  had  no 
right  to  a  renewal,  116,  136,  137.  Srdly,  Upon  the  ground  of 
the  tenant's  misconduct  appellant's  bill  for  a  renewal  was  dia- 
niised  in  Chancery,  116;  negative  proviso,  tb. 

The  line  is  the  chief  object,  and  the  renewal  is  only  to  cnlbrce 

payment,  130. 

z  z 
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The  Lords  reversed  the  decree  of  Chancery,  dismissing  the  te- 
nant's bill,  and  declared  him  entitled  to  a  renewal  upon  the 
usual  terms  of  paying  septennial  fines  with  interest,  141.  Re- 
newals decreed  where  all  the  lives  gone,  146. 

Strict  performance  of  the  covenant  not  insisted  upon,  iO. 

The  term  was  gone,  yet  a  renewal  decreed  by  the  Lords,  150. 

Tenants  should  renew  as  the  lives  drop,  and  be  compelled  to  re- 
new, 156, 

It  is  the  duty  of  agents  to  enforce  renewals,  179. 

A  renewal  of  a  lease  for  lives  taken  by  tenant  for  life,  is  a  trust 
for  the  benefit  of  those  in  remainder,  181. 

Tlenewal  of  a  lease  taken  by  a  trustee,  shall  enure  to  the  benefit 
o(  the  cestui  que  tr2isl,  183. 

A  holding  under  a  Corporation  of  which  he  was  a  member,  and 
in  the  habit  of  obtaining  renewals  on  favourable  terms,  demised 
to  B.  at  a  certain  rent,  with  a  covenant  to  renew  at  the  same 
rent  as  often  as  the  Corporation  should  renew  to  him.  The 
Corporation  at  length  raised  the  rent,  payable  by  A.  A.  was 
bound  notwithstanding  to  renew  to  B.  on  the  former  terms. 
186. 

Right  of  renewal  gone  though  but  one  life  in  the  lease  dropped, 
where  tenant  neglected  to  renew  for  three  years  after  a  demand 
made  under  the  Tenantry  act,  187. 

Difference  between  limited  renewals  and  renewals  in  perpetuity, 
194. 

After  a  notice  by  landlord  on  the  16th  December  to  renew, 
where  the  tenant  had  not  his  lease,  was  but  just  of  age  and 
embarrassed ;  where  an  erroneous  account  was  furnished  by 
the  landlord's  agent  after  an  application  by  the  tenant  in  Janu- 
ary ;  where  a  draft  of  renewal  in  February  following  was  ten- 
dered, and  the  landlord  prevented  the  tenant  from  selling  tim- 
ber to  pay  the  rent  and  fines.  A  tender  on  the  October  fol- 
lowing was,  under  those  circumstances,  held  to  be  in  time  un- 
der the  provisions  of  the  Tenantry  Act ;  and  a  renewal  decreed 
on  the  payment  of  costs,  196. 

A  tenant  havin'j;  by  his  conduct  made  his  title  to  a  renewal  doubt- 
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ful,  and  thereby  rendering  a  suit  lor  it  necessary,  was,  on  ob- 
taining a  /encvval,  decreed  to  pay  all  the  costs,  22 1 . 

Lessee  has  an  interest  in  the  renewal,  227. 

Demandfor  fines  made  under  the  Tenantry  Act  on  6th  Oct.  1800, 
after  all  the  lives  had  dropped,  and  no  tender  till  March  1801, 
after  ejectment  brouglit  by  the  landlord.     Held  that  the  tenant 
had  forfeited  his  right  to  renewal ;  the  offer  to  pay  and  renew 
being  considered  under  the  circumstances,  as  delayed  for  an 
unreasonable  time.     Sentiente,  Lord  Eldon,  that  the  delay  af- 
ter the  demand  was  unreasonable,  though  there  had  been  no 
prior  neglect,  and  [Concitrrente  Lord  Iledesdale)  that  no  par- 
ticular formality  in  the  demand  was  necessary ;  that  it  need  not 
be  of  a  specific  sum  ;  that  it  need  not  be   in  writing  ;  that  no 
special  power  was  necessary  to  authorize  an  agent  to  make  the 
demand  and  receive  the  fines  ;  that  a  subsequent  demand  was 
no  weaver  of  a  prior  demand,  unless  the  terms  of  the  subsequent 
demand  were  complied  with ;  and  that  in  considering  what  was 
a  reasonable  time  after  demand,  prior  applications  and  circum- 
stances were  to  be  taken  into  account.    Duhitante  Lord  Eldon, 
whether,  where  the  tenant  was  taken  bound,  on  the  dropping 
of  any  of  the  hves,  to  pay  a  fine  and  nominate  another  life ;  or 
in  case  of  neglect,  to  pay  the  interest  on  the  fine  ;  the  mean- 
ing could  be,  that  the  tenant  should  have  the  option  to  postpone 
renewal  till  the  life  was  about  to  expire.     Sentiente,  if  such  was 
the  meaning,  that  it  was  not  a  covenant  which  equity  would 
specifically  execute,  228. 
Where,  on  the  dropping  of  one  of  the  lives,  in  a  lease  for  tliree 
lives  with  covenant  for  perpetual  renewal,  repeated  applications 
were  made  to  the  tenant  to  renew  according  to  his  covenant, 
particularly  in  1788,  and  1796,  and  he  made  no  offer  to  renew 
till  ISOi  or  1805,  when  some  conversation  took  place  respecting 
a  renewal  upon  the  tenant's  relinquishing  a  suit  in  equity,  which 
he  was  carrying  on  against  his  landlord,    but  which  conver- 
sation ended  without  any  thing  being  done,  and  tlie  landlord  re- 
fused to  renew  ;  the  House  of  Lords  reversing  a  decision  of  the 
Irish  court  of  Exchequer,  held  that  the  tenant's  right  to  a  re. 
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newal  was  forfeited,  and  that  the  case  v/as  not  one  where  relief 
could  be  granted  under  the  Tenantry  Act,  251. 
Sentientibiis  Lords  Eldon  and  Redesdale,   that  relief  under  the 
act  is  to  be  confined  to  cases  of  simple  demand,   (without  any 
menace  of  forfeiture,  <S:c.)  followed  by  neglect  for  an  unreason- 
able time,  which  is  sufficient  to  exclude  the  tenant,  and  bar  liis 
relief;  that  where  there  have  been  several  demands,  if  tlie  terms 
of  the  last  demand  are  not  complied  with,   the  original  demand 
remains  the  foundation  of  the  right ;  that  inability  to  pay  is  no 
excuse  ;   that  the  character  of  a  general  agent  is  sufficient  to 
authorize  one  to  demand  and  receive  the  fines  ;  and  that  if  there 
bad  been  a  consent  to  waive  the  forfeiture  connected  with  the 
relinquishing  the  suit,  the  transaction  would  have  been  a  new 
agreement  within  the  statute  of  fraud,  252. 
Dubitante  Lord  Eldon,  whether  if  there  had  been  a  waver  of  the 
right  connected  with  another  transaction,  it  was  competent  to 
take  one  part  of  the  bargain,  and  act  upon  it  as  if  the  other  part 
had  been  out  of  the  question  :  also,  whether  when  the  landlord 
acquired  a  right  to  the  forfeiture,  the  agent  could  pass  from  it 
without  a  special  authority,  252. 
Semble,  that  in  these  cases,  equity  in  Ireland  relieves  against  the 
strongest  negative  clauses  in  the  contract.      Covenant  in  the 
leases,  that  on  failure  to  renew  in  twelve  months  after  the  death 
of  a  life  in  the  leases,  it  should  be  at  the  option  of  the  landlord 
to  renew  or  not,  253. 
Tenants  relieved  against  the  express  stipulation  of  the  contract,  ib. 
Difficulties  suggested  by  Lord  Eldon  in  respect  to  Irish  renewals, 

260. 
Attempt  to  answer  these  difficulties,  261. 

Lease  in  1713,  for  three  lives,  renewable  for  ever,  on  payment  of 
a  fine  on  the  dropping  of  each  life,  at  £50  rent,  by  A.  to  B. ;  B. 
leases  the  lands  to  C.  at  £100  rent,  with  covenant  to  renew  for 
ever  to  C.  on  the  same  terms  ;  and  B.  also  covenants  to  renew 
regularly  with  A. ;  C.  pays  his  fines  and  renews  with  B.,  but  B. 
never  renews  with  A.  A  representative  of  A.  in  1793,  accepts 
some  money  from  C.  towards  the  discharge  of  the  fines  due  from 
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B.,  and  makes  demands  for  payment  of  the  whole  of  the  fines 
by  C,  which  C.  neglects  to  comply  with.  A  formal  demand  of 
tlie  fines  made  by  a  representative  of  A  in  1799,  against  C,  who 
does  nothing  for  nine  months  after  demand,  and  then  makes  an 
illusory  tender,  which  is  not  accepted.  Held,  by  the  House  of 
Lords,  tliat  under  these  circumstances  C.  had  no  claim  in  equity 
to  a  renewal,  267. 

When  the  first  lessee  receives  the  fines  from  his  under-tenant  and 
neglects  to  pay  them  to  the  head  landlord,  that  is  fraud  in  tlie 
first  lessee,  who  is  therefore  not  entitled  to  a  renewal,  and  the 
remedy  of  the  under  tenant  is  against  the  first  lessee,  and  not 
against  the  head  landlord,  269. 

No  precise  time  for  renewing  after  demand  can  be  fixed,  276. 

Query  ?  As  to  the  tenant's  right  where  the  renewal  is  made 
conditional  on  the  payment  of  rent  alone  ?  282. 

In  1707,  appellant's  grandfather  granted  a  lease  of  lands  to  res- 
pondent's grandfather,  his,  &c.  at  the  rent  of  £10  a  year  for 
three  lives,  with  a  covenant  for  a  perpetual  renewal,  on  pay- 
ment of  £5  on  the  drop  of  each  life,  within  6  months  after 
such  event,  and  nominating  another  life  in  lieu  thereof,  and 
with  a  proviso  that  in  the  event  of  such  payment  and  nomina- 
tion not  being  made,  in  addition  to  the  payment  of  the  annual 
rent,  within  the  time  aforesaid,  it  should  be  lawful  for  appel- 
lant's, &c.  for  ever  after  to  refuse  a  renewal ;  and  that  the  pre- 
mises,  after  the  drop  of  the  lives  then  existing,  should  be  and 
remain  unto  the  said  appellant's,  &c.,  and  the  deed  and  de- 
mise aforesaid  thenceforward  to  determine  and  be  utterly  void 
to  all  intents  and  purposes,  284. 

Judgment  of  the  Irish  Exchequer  reversed  by  the  Lords,  306. 

The  service  of  the  notice  considered  insufficient  by  the  Exche- 
quer, 313. 
Vide  Equity.    Bill.     Lease.     Tenantnj  Act.    Waste.  Demand. 
Church  Leases. 
RENEWAL  FINES,  11,  26.  Original  scale  for,  17-  The  fine  is  the 
chief  object,  and  the  renewal   is  only  to   enforce  payment. 
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130.  Where  the  fine  is  small  and  the  interest  valuable,  it  is 
a  presumption  that  the  tenant  would  not  risk  so  much 
to  save  so  little,  132.  The  fines  are  the  preservatives  of 
the  tenure,  180.  Payment  of  fines  material  also  to  the  te- 
nant, else  intermediate  interests  may  be  lost,  ib.  Fines,  what  ? 
181. 

The  tenant  fisr  life  represents  the  estate,  and  is  bound  to  pay 

the  fine. 
Vide  Time.     Interest. 
RENT,  What?     181. 

Do  arrears  of  rent  make  part  of  the  laches,  which  the  tenant 
is  bound  to  repair,  in  order  to  preserve  his  right  to  a  renewal, 
216. 

The  courts  have  decreed  the  payment  of  rent,  as  well  as  of  fines, 
before  renewal  granted.  217. 

Query?  As  to  the  tenant's  right  where  the  renewal  is  made 
conditional  on  the  payment  of  rent  alone  ?  282. 

Vide  Forfeiture. 
REVERSIONER. 

Vide  Cestui  que  vie. 


SEA,  Person  beyond  sea. 

Vide  Cestui  que  vie.     Guardian. 
SEPTENNIAL  FINES, 

Created  by  C,  B.  Gilbert,  4,  19. 

Calculated  with  interest,  11,  26. 

Original  scale  for,  17. 

As  compensation,  ib. 

Septennial  fines  more  than  an  adequate  compensation  at  their  es- 
tablishment, 113,  283. 

Vide  Renexcal.    Time.     Interest. 
STATUTE. 

The  enabling  and  disabling  statute,  195,  6.,  7. 

Vide  Church  Leases. 
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A  want  of  surrender  is  relicveablc  in  Equity,  1 10. 

T. 

TABLES,  of  Interest.     Vide  Appendix. 
TENANTRY  ACT,  7. 

A  restoration  of  the  old  equity,  60. 

The  cause  of  the  Tenantry  Act,  87. 

19  and  20  Geo.  3,  c.  30,  an  act  for  the  relief  of  tenants  Iiolding 
under  leases  for  lives  containing  covenants  for  perpetual  renew- 
als, 89. 

Lands  held  under  leases  for  lives  renewable  on  payment  of  fines 
ib.  neglect  of  tenants  to  pay  or  tender  within  the  times,  ib. 

That  such  interest  may  not  be  defeated  by  mere  neglect,  when  no 
fraud,  on  making  full  satisfaction  ;  courts  of  Equity  on  adequate 
compensation  shall  relieve  such  tenants  and  assigns  against  such 
lapse,  if  no  fraud  proved,  unless  demand  of  fines  proved,  and 
refusal  or  neglect  to  pay  in  reasonable  time  after,  90. 

If  difficult  to  discover  tenant  or  asignee,  demand  on  the  lands 
from  principal  occupier  with  two  months'  notice  in  Gazettes  as 
demand  within  this  act,  ib.  Not  to  affect  judgment  or  decree 
given  or  sent  before  15th  May,  1780,  and  now  depending 
stages  of  its  progress  through  the  House  of  Commons,  ib. 

Protest  of  the  Lords  against  the  Tenantry  Act,  94-. 

Observations  on  the  Tenantry  x\ct,  95.  Distinction  between  the 
declaratory  and  enacting  part,  96.  The  old  equity  revived  and 
modified,  ib. 

The  Equity  under  the  statute  described  by  Lords  Liflbrd  and 
Redesdale,  97. 

Terms  for  years  determinable  upon  lives,  with  covenants  for  re- 
newals, are  within  the  Tenantry  Act,  103. 

Within  the  proviso  of  the  Tenantry  Act,  116. 

Lord  Pery's  opinion,  why  the  Tenantry  Act  was  passed,  133,  138. 

History  of  its  proviso,  131',  139. 

A  judicial  view  by  Lord  Redesdale  oi  the  Tenantry  Act,  and  the 
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reported  cases  as  to  Irish  renewals  which  precede  that  statute, 
159. 

A  second  reading  by  Lord  Redesdale,  178. 

Rule  of  construction  on  that  statute,  l79. 

Wilful  neglect,  what  ?  ib. 

By  the  ejectment  statutes,  the  rights  of  minors,  femes  coverts,  and 
persons  abroad,  are  saved.  In  the  Tenantry  Act  there  is  no  such 
saving,  207. 

The  act  left  it  to  the  judge  to  say  in  his  discretion  what  is  a  rea- 
sonable time,  239. 

Tenantry  Act,  whether  it  afforded  a  ground  of  relief,  24'6. 

Compensation,  24'8. 

A  special  authority  to  demand  and  receive  the  fines  not  necessary  ; 
nor  that  the  demand  should  be  in  writing,  249. 

Importance  with  reference  to  the  Tenantry  Act,  of  holding  the 
balance  even  as  between  landlord  and  tenant,  ib. 

Relief  to  the  tenant  under  the  Tenantry  Act  to  be  given  only  in 
cases  of  simple  innocent  neglect,  254-. 

Inability  to  pay  not  one  of  the  various  accidents  and  causes  of  ne- 
glect to  be  relieved  against  under  the  Tenantry  Act,  '136. 

Per  Lord  Redesdale.  A  formal  demand  is  not  necessary  under 
the  Tenantry  Act.  The  true  meaning  of  the  Tenantry  Act,  is 
to  declare  vv'hat  v.  as  the  equity  of  Ireland  with  respect  to  these 
leases,  before  the  statute,  269. 

The  Tenantry  Act  is  a  declaratory  act,  declaring  what  was  the 
equity  of  Ireland  before  it  passed,  276. 

Exchequer  of  opinion  that  a  demand  pursuant  to  the  statute  was 
necessary,  293. 

Service  of  notice  under  the  Tenantry  Act,  on  the  servant,  308. 

Omission  of  the  statute  in  not  having  provided  some  convenient 
mode  of  making  the  demand,  where  the  tenant  may  be  known, 
but  out  of  Ireland.  Therefore  the  statute  should  be  construed 
strictly  in  favour  of  the  landlord  in  such  case,  209. 

Another  cause  for  like  strictness  is  another  omission  in  the  sta- 
tute, in  not  providing  for  the  preservation  of  evidence  of  the 
demand,  given  on  the  lixH  or  second  lifc;  310. 
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Cases  relieveable  under  this  act  are  those  of  mere  neglect,   315. 

Vide  Time.     Renewal. 
TENANT.  The  tenant  must  not  play  fast  and  loose  with  his  land- 
lord, 313.     Advice  to,  see  Pr^ce. 
TENDER,  89,  196,  228,  279. 

Vide  Tenantry  Act.  Reneival. 
TERM,  103,  112.  It  is  because  the  term  is  gone  at  law,  that  it  is 
necessary  to  come  into  a  Court  of  Equity,  112,  137.  Opinion 
of  Lord  LifFord,  that  the  term  being  at  an  end  is  out  of  the 
case  in  consideration  of  a  court  of  Equity,  114.  Variant  opi- 
nions, 115,  136,  137. 

A  term  for  years,  conditioned  to  be  void  upon  non-performance  of 
certain  acts.    Becomes  void  without  entry,   14'7. 

The  term  was  gone  yet  a  renewal  decreed,  1 50. 

Vide  Equity.  Reneival. 
TIME.     Time  is  not  an  essential  part  of  the  contract,  29. 

Reasonable  time  yvkh'm  the  Act  is  no  more  than  what  is  necessary 
to  give  the  tenant  full  opportunity  for  ascertaining  when  the 
cestui  que  vies  died,  for  computing  the  amount  of  the  fines  due, 
and  for  preparing  leases  and  tendering  them  for  execution,  152. 

What  shall  be  reasonable  time  under  the  Tenantry  Act,  155. 

Under  the  Tenantry  Act,  what  shall  be  deemed  reasonable  lime 
after  demand,  for  paying  renewal  fines,  must  in  all  cases  depend 
on  the  circumstances  previous  as  well  as  subsequent  to  the  de- 
mand, which  are  to  be  taken  into  consideration.  Therefore, 
when  the  demand  was  on  the  6th  October,  a  tender  on  the 
20th  March  following  was  not  within  reasonable  time  ;  the 
tenant  having  had  intimation  for  two  years  before,  that  payment 
of  the  fine  was  expected,  and  having  neglected  to  pay  it,  164. 

When  no  fraud  or  neglect  to  renew  in  a  reasonable  time  after  a 
demand,  relief  against  lapse  of  time  is  given  under  the  Te- 
nantry Act  upon  compensation  being  made,  210. 

Court  must  determine  what  is  reasonable  time,  211. 

If  there  be  fraud  or  a  demand  and  refusal,  or  a  demand  and  neglect 
to  renew  in  a  reasonable  tioae,  the  covenant  is  forfeited,  212. 
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362  INDEX. 

TIME— Co7itinued. 

Reasonable  time,  what  ?  236. 

The  Act  left  it  to  the  Judge  to  say,  in  his  discretion,  what  is  a  rea- 
sonable time,  239,  24'7. 

The  rule  as  to  time  in  foreclosure  not  applicable,  249. 

If  after  demand  there  is  delay  for  an  unreasonable  time,  the  cause 
of  the  delay  is  no  excuse,  257. 

When  a  demand  is  made,  the  neglect  to  pay,  when  it  goes  beyond 
what  is  a  reasonable  time  for  payment,  ceases  to  be  mere  ne- 
glect, and  becomes  wilful,  269. 

What  is  a  reasonable  time  for  payment  must  depend  on  circum- 
stances, and  no  precise  time  applicable  to  all  can  with  justice 
be  fixed,  ib. 

Though  a  formal  demand  is  not  necessary,  yet  when  such  a  de- 
mand is  made,  the  prior  demands  are  waived,  and  the  time  is 
to  be  computed  from  the  period  of  the  formal  demand  :  but 
prior  demands  are  to  be  taken  into  account  in  considering  what 
is  a  reasonable  time  after  the  formal  demand,  270,  276. 

Vide  Equity.  Reneival.   Tenantry  Act. 
TITLE.     If  the  tenant  have  no  title,   he  must  consent  to  a  judg- 
ment, else  the  landlord  will  not  be  delayed  till  the  event  of  an 
Equity  suit,  because  his  witnesses  might  die  in  the  mean  time, 
123. 

Vide  Church  Leases.  * 

TRUSTEE,  183. 

Vide  Renewal. 
WASTE. 

Injunction  in  the  nature  of  a  writ  of  estrepement  of  waste,  does 
not  lie  against  a  tenant  holding  under  a  lease  containing  a  co- 
venant for  perpetual  renewal.  1 85. 
WAVER,  230,  233,  249,  255. 

Where  waver  was  the  point  of  difference,  259. 

Vide  Renexml.     Denunid. 
WITNESS, 

Vide  Equity.     Title. 

THE  END. 
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